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Indian Affairs Bureau
RULES
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NOTICES
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PROPOSED RULES 
Rulemaking petitions:

50918 South Carolina

Pacific Northwest Electric Power and 
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NOTICES
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NOTICES
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PROPOSED RULES 
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NOTICES
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Applications, etc.:
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NOTICES
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Treasury Department
See Fiscal Service; Internal Revenue Service.
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Title 3— Notice of November 8, 1982

The President Continuation of Iran Em ergency

On November 14,1979, by Executive Order No. 12170, the President declared a 
national emergency to deal with the threat to the national security, foreign 
policy and economy of the United States constituted by the situation in Iran. 
Notices of the continuation of the national emergency w ere transmitted by the 
President to the Congress and the Federal Register on November 1 2 ,1980  and 
November 12, 1981. Because our relations with Iran have not yet been 
normalized and the process of implementing the January 19, 1981 agreements 
with Iran is still under w ay, the national emergency declared November 14, 
1979 must continue in effect beyond November 14 ,1982. Therefore, pursuant to 
section 202(d) of the National Emergencies A ct (50 U.S.C. 1622(d)), I am so 
continuing the national emergency with respect to Iran declared on November 
14,1979. This notice shall be published in the Federal Register and transmitted  
to the Congress.

[FR Doc. 8 2 - 3 1 0 2 0  

F iled  1 1 - 8 - 8 2 ;  3 :1 3  p m ] 

B illin g  code 3 1 9 5 - 0 1 - M

THE W HITE HOUSE, ^  
N ovem ber 8, 1982.
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510.
The Code of Federal Regulations is sold 
by the Superintendent of Documents.
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month.

GENERAL ACCOUNTING OFFICE 

4CFRPart 51

Authorization of Administrator, GSA, 
To Prescribe Transportation-Related 
Forms and Procedures

a g en cy : General Accounting Office. 
a c tio n : Final rule.

summary: This amendment to Part 51 of 
Title 4, Code of Federal Regulations, 
reflects our decision, B-198137, June 3, 
1982, authorizing the Administrator, 
General Services Administration, to 
prescribe transportation-related forms 
and procedures without consultation 
with the General Accounting Office. The 
reason for this amendment is to 
facilitate the Administrator’s 
transportation audit.
EFFECTIVE DATE: November 10,1982. 
for f u r t h e r  in f o r m a t io n  c o n t a c t : 
Daniel Billard, Attorney-Adviser, Office 
of General Counsel, General Accounting 
Office, 441 G Street, NW., Washington, 
D.C., Telephone 202-275-5477. 
SUPPLEMENTARY INFORMATION:
List of Subjects in 4 CFR Part 51
Accounting, Authority delegations, 
Transportation.

PART 51—[AMENDED]

Therefore, § 51.2 of Title 4 of the Code 
of Federal Regulations is revised as 
follows:

§ 51.2 Standard forms and procedures.
In connection with the audit of 

payments for transportation services 
furnished for the account of the United 
States and the adjustment of claims 
pertaining thereto, the Administrator, 
General Services Administration, may 
Prescribe standard forms and 
procedures without consultation with 
the General Accounting Office, except

that the prescription thereof is subject to 
the uniform standards and procedures 
necessary to permit performance of the 
discretionary function vested by statute 
in the Comptroller General and other 
uniform fiscal requirements deemed 
necessary, as prescribed in 4 CFR Part 
52.
Milton J. Socolar,
Acting Comptroller General of the United 
States.
[FR Doc. 82-30849 Filed 11-9-82; 8:45 am]

BILLING CODE 1610-01-M

4 CFR Part 75

Standardized Fiscal Procedures; 
Technical Amendments
a g e n c y : General Accounting Office. 
a c t io n : Final rule.

s u m m a r y : This rule provides technical 
amendments to § 75.1 of Title 4, Code of 
Federal Regulations, by removing 
references to repealed provisions and 
substituting a reference to the current 
provisions relating to certificates on 
transportation bills. This change was 
made necessary as a result of the 
transfer from this Office to the General 
Services Administration of the authority 
to conduct passenger and freight 
transportation services audits and to 
issue regulations relating thereto. The 
substituted provisions are those which 
have been issued by GSA. 
e f f e c t iv e  DATE: November 10,1982.
FOR FURTHER INFORMATION CONTACT: 
Daniel Billard, Attorney-Adviser, Office 
of General Counsel, General Accounting 
Office, 441 G Street, N.W., Washington, 
D.C., telephone 202-275-5477. 
SUPPLEMENTARY INFORMATION: Prior to 
October 12,1975, the General 
Accounting Office, incident to 
performance of the transportation audit 
function, was responsible for regulations 
dealing with the presentation of 
transportation bills by carriers and other 
parties. Those regulations were 
published in Chapter 1, Subchapter D, 
Title 4 of the Code of Federal 
Regulations. The General Accounting 
Office Act of 1974, Public L  93-604, 88 
Stat. 1960, amended section 322 of the 
Transportation Act of 1940, 31 U.S.C. 244 
(Supp. Ill 1979) by transferring the 
transportation rate audit function from 
the General Accounting Office to the 
General Services Administration,

effective October 12,1975. On that date, 
the responsibility to promulgate 
regulations relating to transportation 
bills was also transferred to the General 
Services Administration, and those 
regulations are published in Chapter 101 
of Title 41, Code of Federal Regulations.

List of Subjects in 4 CFR Part 75
Accounting, Government contracts, 

Transportation.

PART 75—[AMENDED]

Therefore, paragraph (a) of § 75.1, 4 
CFR, is revised as follows:

§75.1 Contractors’ and vendors’ 
certificates.

(a) The General Accounting Office no 
longer requires that a certificate as to 
correctness and nonpayment be 
executed on the bills and invoices of 
contractors and vendors, with the 
exception that carriers, or other 
corporations, agencies, or persons 
furnishing transportation and 
accessorial services to the Government 
must continue to execute the certificates 
as provided in Chapter 101, Part 41 of 
Title 41, Code of Federal Regulations. 
Pending the eventual elimination of the 
contractors’ and vendors’ certificates 
from all other standard voucher forms, 
the certificates on such other forms need 
no longer be executed. However, the 
elimination of this requirement does not 
dispense with the necessity for the 
specific certification of facts required by 
certain contracts.
* * * * *

Milton J. Socolar,
Acting Comptroller General of the United 
States.
[FR Doc. 82-30848 Filed 11-10-82; 8:45 am]

BILLING CODE 1610-01-M

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 28

Revision of User Fees for Cotton 
Classification Service to Producers

AGENCY: Agricultural Marketing Service, 
USDA.
a c t io n : Final rulemaking.

s u m m a r y : This action finalizes the 
Interim Final Rule published at 47 FR
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30963 on July IQ, 1982 which revised the 
user fees for cotton classification 
services to producers. The Omnibus 
Budget Reconciliation Act of 1981 (95 
Stat. 357) contains amendments to the 
Cotton Statistics and Estimates Act of 
1927 (7 U.S.C. 471-476) which direct the 
Secretary of Agriculture to provide 
cotton classification services to 
producers and recover, as nearly as 
practicable, the costs of providing such 
services including administrative and 
supervisory costs through the imposition 
of a user fee. An overall increase in the 
fees is necessary to recover the 
projected costs of such services to 
producers.
EFFECTIVE DATE: December 10,1982.
FOR FURTHER INFORMATION CONTACT:
Loyd R. Frazier, Chief, Marketing 
Services Branch, AMS, USDA, 
Washington, D.C. 20250, (202) 447-2147. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under the USDA 
procedure established in accordance 
with Executive Order 12291 of February
17,1981, and has been classified “non
major” as it does not meet the criteria 
contained therein for major regulatory 
actions. William T. Manley, Deputy 
Administrator for Marketing Program 
Operations, Agricultural Marketing 
Service (AMS), has determined that this 
action will not have a significant impact 
on a substantial number of small 
business entities as (i) cotton 
classification services will continue to 
be provided to producers; (ii) the revised 
fees will be imposed upon the producers 
who receive the services; and (iii) cotton 
classification is not mandatory.

The Omnibus Budget Reconciliation 
Act of 1981 (95 Stat. 357) amended 
section 3a of the Cotton Statistics and 
Estimates Act, 7 U.S.C. 473a, to require 
that user fees shall be charged for the 
classification of producer cotton for 
fiscal years 1982,1983, and 1984. This 
legislation directed the Secretary to set 
the user fee at a level that when 
combined with the proceeds from the 
sale of samples submitted for 
classification would recover, as nearly 
as practicable, the cost of the service 
provided, including the administrative 
and supervisory costs. The Secretary 
was also directed to take necessary 
action to insure that the Government 
qotton classification system continues to 
operate to provide an official quality 
description for the United States Cotton 
crop. The fee for classification of 
producers cotton was set at 60 cents per 
sample (46 FR 48113-48115).

Revisions in user fees for cotton 
classification services to producers were 
implemented by an Interim Final Rule 
published at 47 FR 30963 on July 16,

1982. Since the harvesting of the 1982 
cotton crop was begun in mid-July, it 
was necessary to make the revisions 
effective immediately in order to insure 
that uniform fees would be paid by all 
participating growers during the 1982 
cotton season. The Department accepted 
public comment for 60 days following 
publication of this rule. Only one 
comment was received and it did not 
demonstrate a need for revision of these 
amendments.

The classification fee to producers 
was increased from the initial charge of 
60 cents to 67 cents per sample. The 
increase in the fee is necessary due to 
the following conditions: Operating 
costs for providing classification 
services to producers have increased. A 
4.8 percent increase in salaries as well 
as increases in expenditures for rent, 
utilities, communications, supplies and 
materials have had a significant impact 
on these costs; (2) anticipated volume of 
cotton to be classed in F Y 1983 is 
substantially below FY 1982 classings. 
The classing cost per sample is 
determined largely by the volume of 
classings since a large percentage of 
operational costs are fixed. Fixed costs 
include full-time salaries, building rents, 
utilities and equipment which cannot be 
adjusted in years of reduced cotton 
production and smaller classing 
volumes. The latest information 
available to the Department indicates 
that classings in fiscal year 1983 are 
now estimated at 10.8 million samples 
compared with classings of 14.8 million 
in fiscal year 1982. While this estimate is
1.2 million samples below the estimate 
stated in the supplementary information 
section of the interim final rule, no 
further change in the fees is deemed 
necessary at this time because the 
reduction does not change the 
underlining fee analysis developed to 
establish the fees so as to warrant any 
further changes; (3) a smaller volume of 
baled loose samples which are sold and 
used to defray a portion of the classing 
costs.

In setting the fee, a number of cost 
and revenue projections were made on 
the basis of limited information. These 
include: (1) The size of the 1982 cotton 
crop, (2) the percentage of the 1982 crop 
for which classification service will be 
requested, (3) the volume of baled 
samples to be sold and the price to be 
received therefor, and (4) the ability to 
collect classing fees. In recognition of 
these uncertainties, an adjustment in the 
per sample classing fee could become 
necessary during the year.

The fee for issuance of a new 
memorandum of classification at the 
request of the owner of the cotton for 
the business convenience of the owner

without the reclassification of such 
cotton was increased from $1.80 to $1.90 
per sheet due to increased costs of 
providing this service.

The fee for a review classification 
was increased from $1.00 to $1.05 per 
sample. In order to avoid a policy that 
could encourage the unnecessary 
mutilation of cotton bale packaging by 
repeated resampling of bales when 
multiple classifications are desired, the 
Department will return the samples 
submitted for review classification if the 
producer so requests. To defray the 
costs of handling and returning these 
samples and to account for the loss in 
revenue wliich would have defrayed a 
portion of the costs of the review 
classification if the samples had been 
sold as baled loose cotton, a fee of 25 
cents per sample will be charged for 
those samples returned at the request of 
the producer. This provision adheres to 
the policy of the Joint Cotton Industry’s 
Bale Packaging Committee which 
represents all segments of the United 
States cotton industry and was formed 
to promote the improved condition and 
hence the marketability of United States 
cotton bales as they pass through 
marketing channels.
List of Subjects in 7 CFR Part 28

Classification, Cotton, Grades, 
Micronaire, Samples, Staples.

Accordingly, those sections of 7 CFR 
Part 28, as amended by the Interim Final 
Rule (47 FR 30963), are made final 
without change, and are set forth below:

PART 28—COTTON CLASSING, 
TESTING, AND STANDARDS

1. Section 28.909 is amended by 
revising paragraph (b) to read as 
follows:

§28.909 Costs.
* * * * *

(b) The Division will periodically bill 
producers or the agents designated by 
the producers for the cost of 
classification. The cost for cottori 
classification service to producers is 67 
cents per sample.

2. Section 28.910 is amended by 
revising paragraph (b) to read as 
follows:
Classification

§ 28.910 Classification of samples and 
issuance of memoranda. 
* * * * *

(b) Upon request of an owner of 
cotton for which classification 
memoranda have been issued under this 
subpart, a new memorandum shall be 
issued for the business convenience of
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such owner without the reclassification 
of the cotton. Such rewritten 
memorandum shall bear the date of its 
issuance and the date or inclusive dates 
of the original classification. The fee for 
a new memorandum shall be $1.90 per 
sheet.

3. Section 28.911 is revised to read as 
follows:

§28.911 Review classification.
A producer may request one review 

classification for each bale of eligible 
cotton. The fee for review classification 
is $1.05 per sample. Samples for review 
classification must be drawn by gins or 
warehouses licensed purusant to 
§§ 28.20-28.22, or by employees of the 
United States Department of 
Agriculture. Each sample for review 
classification shall be taken, handled, 
and submitted according to § 28.908 and 
to supplemental instruction issued by 
the Director or an authorized 
representative of the Director. Costs 
incident to sampling, tagging, 
identification, containers, and shipment 
for samples for review classification 
shall be assumed by the producer. After 
classification the samples shall become 
the property of the Government unless 
the producer requests the return of the 
samples. The proceeds of the sale of 
samples that become Government 
property shall be used to defray the 
costs of providing the services under 
this subpart. Producers who request 
return of their samples after classing 
will pay a fee of 25 cents per sample in 
addition to the fee established above in 
this section.
(Sec. 10, 42 Stat. 1519, Sec. 3c, 50 Stat. 62; 7 
U.S.C, 61, 473c, and Sec. 156, 95 Stat. 357, 
unless otherwise noted)

Dated: November 4,1982.
C. W. McMillan,
Assistant Secretary, Marketing and 
Inspection Services.
[FR Doc. 82-30919 Filed 11-9-82; 8:45 am]
BILLING CODE 3410-02-M

Animal and Plant Health Inspection 
Service

9 CFR Part 92
[Docket No. 82-083]

Restrictions on Importation of Horses 
From Sweden; Interim Rule
a g e n c y : Animal and Plant Health 
Inspection Service, USDA. 
a c t io n : Interim rule.

s u m m a r y : This document extends to 
Sweden the prohibitions previously 
placed on the importations into the 
United States of certain horses from or

that have been in countries affected 
with contagious equine metritis (GEM). 
This action is necessary to protect the 
livestock of the United States from such 
disease.
d a t e s : Effective date: The foregoing 
amendment shall become effective 
November 3,1982, except for horses 
then in transit to the United States from 
Sweden (i.e., loaded aboard a 
commercial carrier and en route to the 
United States).

Comments must be received on or 
before January 10,1983.
ADDRESS: Written comments to Deputy 
Administrator, USDA, APHIS, VS, 6505 
Belcrest Road, Federal Building, Room 
870, Hyattsville, MD 20782.

All written submissions made 
pursuant to this interim rule will be 
made available for public inspection at 
the Federal Building, Room 870, 
Hyattsville, MD, during regular hours of 
business (8 a.m. to 4:30 p.m., Monday to 
Friday, except holidays) in a manner 
convenient to the public business (7 CFR 
1.27(b)).
FOR FURTHER INFORMATION CONTACT:
Dr. Mark Dulin, USDA, APHIS, VS, 6505 
Belcrest Road, Federal Building, Room 
818, Hyattsville, MD 20782, 301-436- 
8170.
SUPPLEMENTARY INFORMATION:

Executive Order 12291 and Emergency 
Action

This action has been reviewed in 
conformance with Executive Order 
12291 and Secretary’s Memorandum 
1512-1, and has been determined to be 
not a “major rule.” The Department has 
determined that this rule will have an 
annual effect on the economy of less 
than $100 million, will not cause a major 
increase in costs or prices for 
consumers, individual industries,
Federal, State, or local government 
agencies, or geographic regions, and will 
not have any significant adverse effects 
on competition, employment, 
investment, productivity, or innovation, 
or on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. The emergency nature of this 
action makes it impractical for the 
agency to follow the procedures in 
Executive Order 12291 with respect to 
this action.

For this rulemaking action, the Office 
of Management and Budget has waived 
their review process required by 
Executive Order 12291.

Dr. G. J. Fichtner, Director, National 
Program Planning Staffs, USDA, APHIS, 
VS, has determined that an emergency 
situation exists which warrants 
publication without opportunity for a

public comment period on this interim 
action because importation of horses 
from Sweden, a country affected with 
contagious equine metritis (CEM), must 
be restricted in order to protect the 
livestock of the United States from the 
introduction and dissemination of CEM.

Pursuant to the Administrative 
procedure provisions in 5 U.S.C. 553, it is 
found upon good cause that notice and 
other public procedure with respect to 
this emergency action are impracticable 
and contrary to the public interest: and 
good cause is found for making this 
emergency action effective less than 30 
days after publication of this document 
in the Federal Register. Comments have 
been solicited for 60 days after 
publication of this document, and this 
emergency action will be scheduled for 
review so that a final document 
discussing comments received and any 
amendments required can be published 
in the Federal Register as soon as 
possible.

Additionally, Dr. Harry C. Mussman, 
Administrator of the Animal and Plant 
Health Inspection Service, has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities 
because only about 150 horses have 
been imported into the United States 
from Sweden during fiscal year 1982, out 
of about 30,000 horses imported into the 
United States. To the best of our 
knowledge, through the years the 
number of small entities involved in the 
importation of horses has been 
extremely limited because of factors 
such as the number of animals sold; 
stallion fees ranging from $5,000 to 
$50,000; stallions syndicated up to 
$32,000,000 and the international 
operations involved. The average cost to 
import a horse from overseas is from 
$5,000 to $7,000, including 
preembarkation testing and treatment, 
the cost of transportation and post entry 
quarantine.

Background

On September 9,1977 (42 FR 45895, 
September 13,1977), a prohibition was 
placed on the importation into the 
United States of certain horses from 
England, Ireland, and France and the 
importation into the United States of 
certain horses that have been in such 
countries within the 60 days 
immediately preceding their export to 
the United States because of the 
existence of CEM in such countries. On 
September 16,1977 (42 FR 48327-48328, 
September 23,1977), the prohibition.was 
extended to Australia and all of the 
United Kingdom (England, Scotland, 
Northern Ireland, Wales, and Isle of
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Man); on November 30,1978 (43 FR 
56876-56877, December 5,1978), it was 
extended to include Belgium and the 
Federal Republic of Germany; on 
October 5,1979 (44 FR 58896-58897, 
October 12,1979), it was extended to 
include Italy; on July 1,1980 (45 FR 
45888-45889, July 8,1980), it was 
extended to include Japan; on July 14,
1981 (46 FR 37240-37241, July 20,1981), it 
was extended to include Denmark; and 
on August 25,1981 (46 FR 43650-43651, 
August 31,1981), it was extended to 
include Austria.

On December 8,1977 (42 FR 63384- 
63385, December 16,1977), an 
amendment extended the specified 
period as a condition for entry of such 
horses which have teen  in countries 
infected with CEM listed under § 92J2(i) 
of Title 9, Code of Federal Regulations, 
from 60 days to 12 months. This action 
was taken to protect the livestock of the 
United States against the introduction 
and dissemination of CEM, a 
communicable disease of horses, into 

, the United States. CEM has now been 
found to exist in Sweden, and 
prohibitions on the importation of 
certain horses from or that have teen  in 
that country within 12 months 
immediately preceding their export to 
the United States are hereby placed in 
effect. The same restrictions that now 
apply to horses from Australia, Austria, 
Belgium, Denmark, Ireland, Italy, Japan, 
Federal Republic of Germany, France, 
and the United Kingdom (England, 
Scotland, Northern Ireland, Wales, and 
Isle of Man) are hereby placed on the 
importation of certain horses from or 
that have been in Sweden.

List of Subjects in 9 CFR Part 92
Imports, Livestock and livestock 

products, Quarantine, Transportation, 
Contagious equine metritis (CEM).

PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON

Accordingly, Part 92, Title 9, Code of 
Federal Regulations, is amended by 
revising paragraph (i)(l) to read as 
follows:

§ 92.2 General prohibitions; exceptions.
* * * * *

(i){l) Except as provided in paragraph
(i)(2) of this section notwithstanding the 
other provisions of this part concerning 
the importation of horses into the United 
States, the importation of all horses from 
the following listed countries and the

importation of all horses which have 
been in any such country within the 12 
months immediately preceding their 
export to the United States is prohibited 
because of the existence of CEM in such 
countries; Australia, Austria, Belgium, 
Denmark, Ireland, Italy, Japan, Federal 
Republic of Germany, France, Sweden, 
and the United Kingdom (England, 
Scotland, Northern Ireland, Wales, and 
Isle of Man).
(Sec. 2, 32 Stat. 792, as amended; secs. 4 and 
11, 76 Stat. 130,132 (21 U.S.C. 111, 134c, 134f): 
7 CFR 2.17, 2.51, 371.2(d))

Comments submitted should bear a 
reference to the date and page number 
of this issue in the Federal Register.

Done at Washington, D.C., this 3rd day of 
November 1982.
J. K. Atwell,
Deputy Administrator, Veterinary Services.
[FR Dae. 82-30844 Filed 11-9-82; 8:45 ami 

BILLING CODE 3410-34-41

DEPARTMENT OF ENERGY

Economic Regulatory Administration

10 CFR Parts, 501,504, and 506
[Docket Nos. ERA-R-82-02, ER A -R -81-14]

Powerplant and Industrial Fuel Use Act 
of 1978; Final Rules for Existing 
Facilities
a g e n c y : Energy Department. 
a c t io n : Final rules.____________________

s u m m a r y : The Department of Energy 
(DOE) is issuing revisions to its final 
rules implementing Title III of the 
Powerplant and Industrial Fuel Use Act 
of 1978 (“FUA” or "the Act”) to conform 
them to current DOE policy to not issue 
involuntary prohibition orders to 
existing major fuel burning installations 
(MFBFs) and to delete the regulations 
implementing the exemptions to 
prohibition orders for both MFBI’s and 
existing electric powerplants. Included 
in these final rules are revisions to 10 
CFR Part 501, Administrative procedures 
and sanctions, 504, Existing 
powerplants, and 506, Existing major 
fuel burning installations, of DOE1 s rules 
implementing FUA. These rules include 
provisions which were proposed on May
15,1982, and corrected on June 10,1982. 
An interim rule, 10 CFR 504.6, which 
was published on April 21,1982 is 
adopted as final.
EFFECTIVE DATE: December 10,1982.
FOR FURTHER INFORMATION CONTACT: 
Constance L. Buckley, Fuels Conversion 

Division, Office of Fuels Programs, 
Economic Regulatory Administration, 
Forrestal Building, 1000 Independence

Avenue, SWM Room GA-093, 
Washington, D.C. 20585, (202) 252- 
8678

Allan J. Stein, Office of the General 
Counsel, Department of Energy, Room 
6B-178, Forrestal Building, 1900 
Independence Avenue, SW., 
Washington, D.C. 20585, (202) 252- 
2967.

SUPPLEMENTARY INFORMATION:
I. Background
II. Comments
III. Procedural Matters

I. Background
On June 9,1981, DOE issued a notice 

of proposed rulemaking (46 FR 31216 
(June 12,1981)) to simplify the 
administrative procedures and 
exemption criteria applicable to owners 
or operators of new and existing 
powerplants and MFBI’s subject to the 
prohibitions of FUA. These rulesf as 
applicable to the new facilities 
regulatory program under FUA, were 
adopted in final form on November 30, 
1981 (46 FR 59872 (December 7,1981)). 
Final rules applicable to existing 
facilities were not promulgated at that 
time because Section 1021 of the 
Omnibus Budget Reconciliation Act 
(Pub. L. 97-35) (OBRA), enacted in 
August 1981, substantially amended 
section 301 of FUA, relating to the 
prohibitions applicable to existing 
electric powerplants. Specifically, under 
the new section 301, the so-called “off 
gas” prohibitions of FUA were deleted 
and the prohibition order process was 
substantially amended. In the preamble 
to those final rules DOE stated that it 
would soon propose rules applicable to 
existing facilities to reduce unnecessary 
regulatory burdens for owners and 
operators of such facilities.

On November 27,1981, DOE issued a 
notice proposing to revise its final rules 
in 10 CFR Parts 500, 501, and 504 to 
implement the OBRA amendments to 
Tide III of FUA, which were applicable 
to existing electric powerplants. DOE 
adopted these proposals as final rules 
on April 7,1982 (47 FR 17037 (April 21, 
1982)). At same time, DOE issued 
revisions to 10 CFR 504.6 (“Prohibitions 
by order (case-by-case)”) in interim final 
form; allowing time for additional public 
comments on that section. The interim 
final rule set forth amendments to the 
regulatory criteria (financial feasibility 
and technical capability) for D OFs 
issuance of prohibition orders to 
existing powerplants electing continued 
coverage under the former section 301 of 
FUA pursuant to procedures found at 46 
FR 48118 (October 1.1981), as well as 
existing MFBI’s.
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On May 13,1982, DOE proposed to 
revise further its final rules 
implementing Title III of FUA, to remove 
all substantive and procedural 
regulations applicable to existing 
MFBI’s, and remove exemption 
provisions applicable to existing 
powerplants (47 FR 22365 (May 24,
1982)) (“NOPR”). A technical correction 
to these proposals was issued on June 1, 
1982 (47 FR 25153 (June 10,1982)). As 
described in the NOPR, these proposals 
reflected the OBRA amendments to FUA 
concerning the prohibition order process 
for powerplants, and the implementation 
of DOE’s announced policy of not 
issuing involuntary prohibition orders to 
existing MFBI’s under section 302 of 
FUA. As noted in the NOPR, the existing 
facility rules (45 FR 53682 (August 12, 
1980); 44 FR 43176 (July 23,1979)), would 
remain in effect for any party to a 
proposed or final prohibition order 
issued under section 302 or the former 
section 301 of FUA.

The comment period on the NOPR, as 
extended, expired on July 26,1982. The 
comment period on the interim final 
rule, as extended, expired on June 21, 
1982. Most of the comments received by 
DOE strongly endorsed the content of 
these rules. All comments received by 
DOE have been considered in 
promulgating these final rules.
Comments recommending revisions to 
the NOPR and/or the interim final rule 
are addressed in Section II, infra.
II. Comments

Several commenters requested that 
DOE’s removal of its rules governing 
prohibition orders and exemptions for 
existing MFBI’s be accompanied by a 
“legally binding commitment” to refrain 
from the issuance of such orders until 
new rules are promulgated. In the event 
that DOE chose not to provide such a 
commitment, one commenter favored 
the alternative of retention of the 
existing criteria so as to establish more 
stringent requirements for DOE’s 
issuance of involuntary orders to 
MFBI’s.

On January 29,1981, the President’s 
Task Force on Regulatory Relief was 
established to “[Rjeduce the burdens of 
existing and future regulations * * * 
and insure well reasoned regulations 
* ’’[Executive Order No. 12291]. 
Consistent with this objective, DOE’s 
proposal to remove its rules 
implementing the issuance of 
exemptions under Title III, Subtitle B of 
FUA and DOE-initiated prohibition 
orders under section 302 of FUA to 
existing MFBI’s, conforms to its 
announced policy of not issuing or 
finalizing involuntary prohibition orders 
to existing MFBI’s until and unless new

procedural and substantive 
requirements are adopted as rules in 
accordance with the applicable 
procedural and substantive 
requirements of law. In response to the 
foregoing comments, DOE has herein 
formalized this policy in a new section 
added to these final rules, 10 CFR 501.50. 
Further, in response to requests by the 
commenters that any adoption of new 
rules in the future be preceded by 
certain notice and hearing requirements, 
DOE considers that the “applicable 
procedural and substantive 
requirements of law” provide in this 
instance, at a minimum, notice, 
reasonable opportunity for public 
comment, and reasoned consideration of 
all comments submitted.

Several commenters expressed 
concern that removal óf DOE’s rules for 
existing MFBI’s would preclude owners 
or operators of MFBI’s from voluntarily 
seeking prohibition orders under section 
302 of the Act. This is not the case.

In its May 24,1982 NOPR, DOE 
proposed to delete the specific 
regulatory authority for MFBI-initiated 
prohibition orders in 10 CFR 501.51(d), 
together with its proposal to delete 
criteria and procedures applicable to 
any such orders. Rescission of these 
rules was proposed because, in the three 
years since FUA became effective, only 
one prohibition order was ever issued to 
a non-federal government existing MFBI 
and that was subsequently rescinded. It 
was felt that the proposal to remove 
these historically unused rules would be 
consistent with the aim of eliminating 
unnecessary regulations.

In response to the comments on this 
issue, however, DOE is retaining 
pertinent portions of 10 CFR 501.51(d), 
applicable to requests for initiation of 
prohibition order proceedings. Exercise 
of the prohibition order authorities in 
section 302 of the Act is discretionary 
with DOE, and DOE, to the extent funds 
are available for this purpose will, upon 
the request of the owner or operator of 
an existing MFBI, initiate prohibition 
order proceedings pursuant to 10 CFR 
501.51(d).

Should any owner or operator of an 
MFBI hereinafter request initiation of a 
prohibition order proceeding, ERA will 
evaluate such request on a case-by-case 
basis. In making this evaluation, DOE 
will use as guidance the procedures and 
substantive criteria applicable to 
certifying electric powerplants (10 CFR 
Parts 501 and 504). This practice 
comports with DOE’s determination to 
implement parallel statutory standards 
for MFBI and powerplant orders in a 
parallel regulatory manner (47 FR 17039- 
17040 (April 21,1982)). In'any such

proceeding, applicable procedures 
would be agreed to by DOE and the 
MFBI owner. Owners or operators of 
MFBI’s seeking clarification of their 
rights and responsibilities under this 
authority may request a conference with 
DOE pursuant to 10 CFR 501.32.

Finally, several comments were 
addressed to the interim final rule, 10 
CFR 504.6, as follows:

(1) One commenter, stating that a 25 
percent derating does not necessarily 
constitute a "substantial” derating, 
recommended that DOE consider all 
deratings in excess of 10 percent on a 
case-by-case basis. This comment 
addresses an issue in the final rules 
under FUA (45 FR 53698 (August 12, 
1980)) which was not proposed to be 
revised by DOE, and is therefore outside 
the scope of this rulemaking.

(2) One commenter recommended that 
the financial feasibility standards be 
broadened so as to include 
consideration, not only of whether a 
firm has the ability to obtain capital to 
finance the conversion without violating 
legal restrictions on its ability to raise 
debt or equity capital, but also of 
dilution of shareholder equity, a utility’s 
ability to raise debt capital on 
reasonable terms, and maintenance of a 
utility’s credit rating.
As noted by the commenter, the final 
rules, which incorporated the capital 
unavailability standards of 10 CFR 
§ 503.35, currently permit consideration 
of dilution of shareholder equity and 
prevention of an unreasonably adverse 
impact on a utility’s credit rating (45 FR 
53698 (August 12,1980); 47 FR 15315 
(April 9,1982)). DOE agrees that these 
are considerations appropriate to an 
evaluation of the financial feasibility of 
a conversion, and has reinstated this 
language directly into 10 CFR § 504.6 of 
these final rules.

III. Procedural Matters
A. Section 102 o f the National 

Environmental Policy A ct (NEPAJ. DOE 
has determined that the removal of the 
prohibition order and exemption 
provisions implemented herein, 
including finalization of its interim final 
rule, 10 CFR 504.6, will not change the 
status quo and, therefore, is not a major 
Federal action significantly affecting the 
quality of the human environment 
within the meaning of section 102(2) (C) 
of NEPA. Accordingly, the preparation 
of an Environmental Impact Statement 
for these final rules is not required.

B. Executive Order No. 12291. DOE 
has determined that the rules adopted 
herein in final form are not major rules 
under Executive Order No. 12291, which 
requires the preparation of a Regulatory
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Impact Analysis for major rules. These 
final rules will not be likely to result in 
an annual effect on the economy of $100 
million or more. DOE foresees no major 
increase in costs or prices for 
consumers, industries, geographic 
regions or Federal, state or local 
government agencies. DOE does not 
consider it likely that these final rules 
will result in significant adverse effects 
on competition, employment, 
investment, or productivity. Therefore, 
no Regulatory Impact Analysis is 
required. These final rules were 
submitted to the Office of Management 
and Budget (OMB] at least 10 days prior 
to their publication.

C. Regulatory Flexibility Act. In its 
May 13,1982 notice of proposed 
rulemaking (47 FR 22365, 22366 (May 24, 
1982)), DOE certified that its proposals 
would not negatively impact firms that 
are “small entities” within the meaning 
of the Regulatory Flexibility Act. No 
comments were received concerning this 
certification. Accordingly, DOE certifies 
that these fined rules will not negatively 
impact firms that are "small entities" 
within the meaning of the Regulatory 
Flexibility Act. Therefore, DOE is not 
required to publish a final regulatory 
flexibility analysis pursuant to section 
603 of that Act.

List of Subjects 

10 CFR Part 501

Administrative practice and 
procedure, Business and industry, 
Electric powerplants, Energy 
conservation, Natural gas, Petroleum.

10 CFR Part 504
Business and industry, Electric 

powerplants, Energy conservation, 
Natural gas, Petroleum.

10 CFR Part 506

Business and industry, Electric 
powerplants, Energy conservation, 
Natural gas, Petroleum.
(Department of Energy Organization Act,
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 et 
seq.)\ Powerplant and Industrial Fuel Use Act 
of 1978, Pub. L. 95-620, 92 Stat. 3289 (42 U.S.C. 
8301 et seq.y, Omnibus Budget Reconciliation 
Act of 1981 (Pub. L. 97-35); Executive Order 
No. 12009 (42 FR 46267 (September 15,1977)))

Issued in Washington, D.C. on October 28, 
1982.
Rayburn Hanzlik,
Administrator; Economic Regulatory 
Administration.

In consideration of the foregoing,
Parts 501, 504, and 506, Subchapter E, 
“Alternate Fuels” of Chapter II, Title 10 
of the Code of Federal Regulations, are 
amended as set forth below.

PART 501—ADMINISTRATIVE 
PROCEDURES AND SANCTIONS

1. By amending the table of contents 
for Part 501 by adding § 501.50: 
* * * * *

Subpart E—Prohibition Rules and Orders 

Sec.
501.50 Policy 
* * * * *

la . By revising §.§ 501.31(b) and 
501.33(b) of Subpart C to read as 
follows:

§ 501.31 Written comments. 
* * * * *

(b) Existing facilities. Except as may 
be provided elsewhere in these 
regulations, ERA shall provide a period 
of at least 45 days for submission of 
written comments concerning a 
proposed prohibition role or order or a 
petition for a permit. In the case of a 
proposed prohibition role or order 
issued to an existing electing 
powerplant ERA shall also provide for a 
period of at least 45 days for submission 
of written comments concerning a 
Tentative Staff Analysis. This period 
shall commence on the day after 
publication of the Notice of Availability 
of the Tentative Staff Analysis in the 
Federal Register, hi the case of 
prohibition order proceedings for 
certifying powerplants under, section 
301 of FUA, as amended, ERA shall 
provide a period of at least 45 days, 
beginning the day after the Notice 
of Acceptance of certification is 
published, for submission of written 
comments concerning the certification 
and ERA’s proposed prohibition ordeT, 
and requests for public hearings. 
Prohibition order proceedings under 
section 301, as amended by OBRA, will 
have only one period of 45 days, since 
no Tentative Staff Analysis will be 
prepared. The comment period may be 
extended by ERA in accordance with 
§ 501.7. See § 501.52(b) of this Part for 
further information with respect to the 
comment period. Written comments 
shall be filed in accordance with § 501.7.

§ 501.33 Requests for a public hearing. 
* * * * *

(b) Existing powerplants. In the case 
of a petition for an exemption from a 
prohibition imposed by a final rule or 
order issued by ERA to an electing 
powerplant under former sections of 
Title III of FUA or a petition for a permit 
under § 504.1, any interested person 
may submit a written request that ERA 
convene a public hearing in accordance 
with section 701 of FUA within 45 days 
after the notice of the filing of a petition

is published in the Federal Register. In 
the case of a proposed prohibition rule 
or order issued to an electing 
powerplant under former section 301, 
the 45 day period in which to request a 
public hearing shall commence upon the 
publication of the Notice of Availability 
of the Tentative Staff Analysis. In the 
case of a proposed prohibition order to 
be issued to certifying powerplants 
under section 301 of FUA, as amended, 
the 45 day period in which to request a 
public hearing commences upon 
publication of the Notice of Acceptance 
of Certification. This time limit may be 
extended at the discretion of ERA in 
accordance with § 501.7. 
* * * * *

2. By adding a new § 501.50 and 
amending § 50151 by revising the 
introductory text of paragraph (a), 
paragraph (b) (2) and (-3), and paragraph
(d)(3) in § 501.51, as follows:

§ 501.50 Policy.
Except in conjunction with a 

prohibition order requested by the 
intended recipient, ERA shall not 
propose to prohibit or prohibit by role or 
order the use of petroleum or natural gas 
either as a primary energy source or in 
amounts in excess of the minimum 
amount necessary to maintain reliability 
of operation consistent with reasonable 
fuel efficiency in an existing installation 
unless and until ERA adopts rules 
establishing regulatory requirements 
governing the issuance of such orders 
and rules in accordance with the 
applicable procedural and substantive 
requirements of law.

§ 50151 Prohibitions by order—Existing 
facilities.

(a) ERA may prohibit, by order, the 
use of petroleum or natural gas as a 
primary energy source or in amounts in 
excess of the minimum amount 
necessary to maintain reliability of 
operation consistent with reasonable 
fuel efficiency in an existing electing 
powerplant, if:
* * * * *

(b) * * *
(2) Pursuant to section 701 of FUA, 

prior to the issuance of a  final order to 
an electing powerplant, ERA shall 
publish a proposed order in the Federal 
Register together with a statement of the 
reasons for the order. In the case of a 
proposed order that would prohibit the 
use of petroleum or natural gas as a 
primary energy source, the finding 
required by former section 301(b)(1) of 
the Act shall be published with such 
proposed order.

(3) ERA shall provide a period for the 
submission of written comments of at
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least three months after the date of the 
proposed order. During this period, the 
recipient of the proposed order and any 
other interested person must submit any 
evidence that they have determined at 
that time to support their respective 
positions as to each of the findings that 
ERA is required to make under former 
section 301(b) of the Act. A proposed 
order recipient may submit additional 
new evidence at any time prior to the 
close of the public comment period 
which follows publication of the 
Tentative Staff Analysis or prior to the 
close of the record of any public hearing, 
whichever occurs later: A request by the 
proposed order recipient for an 
extension of the three month period may 
be granted at ERA’S discretion.
* * 1e * *

( d r  * *
(3) If ERA determines to accept the 

request, ERA shall publish a proposed 
order in the Federal Register together 
with a statement of the reasons for die 
order. In the case of any electric 
powerplant, the proceeding for issuance 
of the prohibition order shall thereafter 
continue in the same manner as 
proceedings commenced by ER A on its 
own initiative.

3. Subpart F is amended as follows:
A. Section 501.60 is amended by 

revising paragraph (a)(3) to read as 
follows:

Subpart F—Exemptions

§ 501.60 Purpose and scope.
(а) * * *
(3) If the petitioner owns, operates or 

controls a new powerplant or MFBI, this 
subpart provides the procedures for 
filing a petition requesting extension of 
a temporary exemption granted under 
Section 211 of FUA.
* * * * *

B. Section 501.62 is amended by 
revising paragraphs (d) and (e) to read 
as follows:

§ 501.62 Petition contents.
* * *  4* *

(d) General requirements. The 
evidence required under Fart 503 
SubpaTt B for each exemption(s) for 
which the petitioner is applying:

(1) No alternate power supply 
(§503.8):

(2) Use of mixtures (§503.9);
(3) Alternative site (§ 503.11);
(4) Compliance Plan (§ 503.12);
(5) Environmental impact analysis 

(§ 503.13);
(б) Fuels search (§ 503.14).
(e) Specific evidence. Evidence 

required for each exemption, segregated

by exemption (Part 503 Subparts C and 
D).
*  *  *  * . *•

C. Section 501.68*18 amended by 
revising paragraph (d) to read as 
follows:

§ 501.68 Decision and order.
★  * , * ★  ♦

(d) ERA may design any terms and 
conditions included in any temporary 
exemption issued or extended under 
Section 211 of FUA, to ensure, among 
other things, that upon expiration of the 
exemption the persons and powerplant 
or installation covered by the exemption 
will comply with the applicable 
prohibitions under FUA. For purposes of 
this provision, the subsequent grant of a 
permanent exemption to the subject unit 
shall be deemed compliance with 
applicable prohibitions.

PART 504—EXISTING POWERPLANTS
4. Part 504 is amended as follows*.
A. By revising the heading for Part 504 

to read, “Part 504—Existing 
Powerplants”.

B. By revising § 504.2 to read as 
follows:

§ 504.2 Purpose and scope.
(a) Sections 504.5, 504.6, and 504.8; set 

forth the prohibitions that ERA, 
pursuant to § 301 of the Act, as 
amended, may impose upon existing 
powerplants after a review of the 
certification and prohibition order 
compliance schedule submitted by the 
owner or operator of a powerplant. 
Sections 504.5 and 504.8 aTe explanatory 
sections, and § 504.6 provides the 
informational requirements necessary to 
support the certification.

(b) Sections 504.6 and 504.7, set forth 
the prohibitions that ERA may impose 
upon certain electing powerplants, 
pursuant to former section 301 (b) and
(c) of FUA, where ERA can make the 
findings as to the unit’s technical 
capability and financial feasibility to 
use coal or another alternate fuel as a 
primary energy source. The prohibitions 
may be made to apply to electing 
powerplants unless an exemption is 
granted by ERA under the provisions of 
the Final Rule for Existing Facilities (10 
CFR Parts 500, 501 and 504) published at 
45 FR 53682, on August 12,1980 and 46 
FR 59872, on December 7,1981. Any 
person who owns, controls, rents or 
leases an existing electing powerplant 
may be subject to the prohibitions 
imposed by and the sanctions provided 
for in the Act or these regulations, if 
ERA can make the findings required by 
former section 301 (b) and (cj of FUA.

C. By amending § 504.6 by revising 
paragraph (a) introductory text, (b),

(c)(1), (d), (e) introductory text and
(e) (4), and (f) introductory text (retaining 
all footnotes). Paragraphs (f)(1) through
(f) (3}are adopted as final to read as 
published at 47 FR 17045, April 21,1982

§ 504.6 Prohibitions by order (case-by- 
case).

(a) ERA may prohibit, by order, the 
use of natural gas or petroleum as a 
primary energy source in existing 
powerplants under certain 
circumstances. In the case of certifying 
powerplants under section 301 of the 
Act, as amended, the petitioner must 
present evidence to support the 
certification,, required by § 504.6 (c), (d), 
(e), and (f). In the case of electing 
powerplants, ERA must make the 
following findings required by § 504.6
(c), (d), (e), and (f), in order to issue a 
prohibition order to the unit, pursuant to 
former section 301 (b) or (c): 
* * * * *

(b) In the case of electing 
powerplants, ERA must make a 
proposed finding regarding the technical 
capability of a unit to use alternate fuel 
as identified in subsection (a)(1) above 
prior to the date of publication of the 
notice of the proposed prohibition. ERA 
will publish this finding in the Federal 
Register along with the notice of the 
proposed prohibition.

(c) Technical capability. (1) In the 
case of electing, and certifying 
powerplants, ERA will consider 
“technical capability” on a case-by-case 
basis in order to make the required 
finding. In the case of a certifying 
powerplant, the powerplant should 
present information to support the 
certification relevant to the 
considerations set forth below. ERA will 
consider the ability of the unit, from the 
point of fuel intake to physically sustain 
combustion of a given fuel and to 
maintain heat transfer.2
* if it it. it

(d) Substantial physical modification. 
In the case of electing and certifying 
powerplants, ERA will make its 
determination on whether a physical 
modification to a unit is “substantial” on 
a case-by-case basis. In thé case of 
certifying powerplants, ERA will 
consider the factors set forth below for 
the purpose of concurrence in the 
certification. ERA will consider physical 
modifications made to the unit as 
“substantial” where warranted by the 
magnitude and complexity of the 
engineering task or where the 
modification would, impact severely 
upon operations at the site.3 ERA will 
not, however, assess physical 
modification on the basis of cost.



50850  Federal Register /  Vol. 47, No. ¿18 /  W ednesday,'N ovem ber iO, 1982 /  Rules arid Rfegulatioi^

(e) Substantial reduction in rated 
capacity. In the case of electing and 
certifying powerplants, ERA will make 
this determination on the basis of the 
following factors. A certifying 
powerplant should present information 
to support its certification regarding 
these factors in order for ERA to make 
its review for concurrence.
* * * * *

(4) In assessing whether a unit’s 
derating is not substantial, ERA will 
consider the impact of a reduction in 
rated capacity of the unit taking into 
consideration all necessary 
appurtenances such as air pollutibn 
control equipment required to burn an 
alternate fuel in compliance with 
environmental requirements expected to 
be applicable at the date the 
prohibitions contained in the final 
prohibition order become effective. 
However, the potential order recipient 
may raise in rebuttal the impact of 
derating on the site at which the unit is 
located and on the system as well as on 
the unit itself, if under subparagraph (2), 
or case-by-case, if under subparagraph (3).

(f) Financial feasibility. In the case of 
certifying and electing powerplants,
ERA will make this finding based on the 
following considerations. A certifying 
powerplant should present information 
to support its certification relevant to 
these considerations in order for ERA to 
make its review for concurrence. 
Conversion of a unit to burn coal or an 
alternate fuel shall be deemed 
financially feasible if the firm has the 
actual ability to obtain sufficient captial 
to finance the conversion, including all 
necessary land, coal and ash handling 
equipment, pollution control equipment, 
and all other necessary expenditures, 
without violating legal restrictions on its 
ability to raise debt or equity capital, 
unreasonably diluting shareholder 
equity, or unreasonably adversely 
affecting its credit rating. ERA will 
consider any economic or financial 
factors presented by the proposed order 
recipient in determining the firm’s 
ability or inability to finance the 
conversion including, but not limited to, 
the following:
* * * * <

5. By removing the note and revising 
the title and paragraph (a) of § 504.7 to 
read as follows:
§ 504.7 Prohibition against excessive use 
of petroleum or natural gas in mixtures— 
Electing powerplants.

(a) In the case of electing 
powerplants, if ERA finds that it is 
technically and financially feasible for a 
unit to use a mixture of petroleum or 
natural gas and an alternate fuel as its 
primary energy source, ERA may

prohibit, by order, the use in that unit of 
petroleum or natural gas, or both, in 
amounts exceeding the minimum 
amount necessary to maintain reliability 
of operation consistent with maintaining 
reasonable fuel efficiency of the 
mixture.
* * * * *

6. By removing and reserving Subparts 
C, D, and E (10 CFR 504.10-504.64), as 
follows:
Subpart C—[Removed and reserved] 

Subpart D—[Removed and reserved] 

Subpart E—[Removed and reserved]
By removing and reserving Part 506, 

as follows:
PART 506—[REMOVED AND 
RESERVED]
[FR Doc. 82-30921 Filed 11-9-82; 8:45 am]

BILUNG CODE 645<M)1-M

CONSUMER PRODUCT SAFETY 
COMMISSION

16 CFR Parts 1508 and 1509

Amendments to Requirements for Full- 
Size and Non-Full-Size Baby Cribs

Correction
In FR Doc. 82-29556 appearing on 

page 47534 in the issue of Wednesday, 
October 27,1982, make the following 
correction:

On page 47534, third column, under 
“ DATE” , “August 27,1982” should have 
read “August 27,1983”.
BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 176

Flathead Indian Irrigation Project, 
Montana; Revision of Power Rate 
Schedules and Request for Comments

AGENCY: Bureau of Indian Affairs, 
Interior.
ACTION: Interim rule and request for 
comments.

SUMMARY: The Bureau of Indian Affairs 
is publishing an interim rule which 
revises power rate schedules for the 
Flathead Indian Irrigation Project, 
Montana. Studies by the Project indicate 
that a rate adjustment is necessary in 
order to assure sound management and 
operation of the power system. Power 
rates will be increased by 
approximately 53 percent in order to

cover increased rates for purchased 
power costs.
DATES: Interim rule effective November
10,1982. Written comments from the 
public and other interested parties must 
be received on or before December 10, 
1982.
ADDRESS: Flathead Irrigation and Power 
Project, Bureau of Indian Affairs, P.O.
Box G, St. Ignatius, Montana 59865.
FOR FURTHER INFORMATION CONTACT:
Mr. E. M. Axtell, Flathead Project 
Engineer at (406) 745-2661. 
SUPPLEMENTARY INFORMATION: This 
notice is published in exercise of 
rulemaking authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary for Indian Affairs by 209 DM 
8.

Part 232, Flathead Indian Irrigation 
Project was renumbered as Part 176 on 
March 30,1982 (47 FR 13326). All 
references in this document are made to 
Part 176.

A study performed by the Flathead 
Irrigation and Power Project indicates 
that a rate adjustment is necessary in 
order to assure sound management and 
operation of the power system in 
accordance with policies of the Bureau 
of Indian Affairs. Approximately fifty- 
three (53) percent additional fees are 
needed to offset expenses attributable 
to: (1) Increased cost of power 
purchased from the Project’s power 
suppliers, (2) rapidly increasing cost of 
material, labor and. equipment, (3) 
development of a preventive program 
for safety purposes, (4) proposed 
increase of the reserve fund established 
for making emergency repairs and/or 
replacements, and (5) for other purposes 
to insure continuous operation of the 
power system.

The present method of increasing 
power rates involves the rulemaking 
process. Whenever one of the Project’s 
power suppliers implements a rate 
increase, the Project must immediately 
review and analyze the effect of this 
action and, if necessary, initiate a 
change in rulemaking through the 
Federal Register to increase its power 
rates accordingly. The time delays 
associated with the rulemaking process 
have in the past prevented the Project 
from adjusting its power rates in a 
timely manner, thus causing economic 
instability in the operation of the power 
system.

A provision (§ 176.59) has-been added 
by this interim rule which provides for 
the Area Director of the Billings Area 
Office, Bureau of Indian Affairs, to 
automatically adjust Project power rates 
through unilateral action when the costs 
of power and energy purchased through
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the power suppliers of the Project 
increases in order to avoid delays in 
increasing Project power rajas. Rate 
adjustments due to increased costs of 
material, labor and equipment, and for 
other purposes in connection with the 
management and operation of the power 
system will continue to be implemented 
through the rulemaking process.

The costs of purchasing, power and 
electricity from the power suppliers to 
the Project have increased significantly 
during the past year. The power rate 
increases provided for in this rule must 
be implemented immediately if the 
Project is to continue to operate on a 
sound financial basis. Therefore, the 30 
day waiting period usually provided 
before a rule becomes effective has been 
waived, and this interim rule will 
become effective immediately upon 
publication in the Federal Register. 
However, the policy of the Department 
of the Interior is, whenever practicable, 
to afford the public an opportunity to 
participate in the rulemaking process. 
Accordingly, interested persons may 
submit written comments, suggestions or 
objections regarding the interim rule to 
the location identified in the ADDRESS 
section of this preamhle. Comments 
must be received on or before December
10,1982.

The Department of the Interior has 
determined that this document is not a 
major rule and does not require a 
regulatory analysis under Executive 
Order 12291, and does not have a 
significant economic effect on a 
substantial number of small entities 
under the criteria established by the 
Regulatory Flexibility Act. If the rate 
increase goes into effect, total revenue is 
expected to increase from 
approximately $4 million to slightly 
more than $6 million in 1983. Project 
rates are low as compared to nearby 
utilities. They will continue to remain 
low after the rate hike. According to the 
Northwest Power Association,
Flathead’s basic residential rate of 1.86/ 
kilowatt is  about half the rate charged 
by nearby Missoula Electric Co-op, 
Flathead Electric Co-op and Ravaili Co
op. Small entities served by the Project 
will not lose their competitive 
advantage regionally or state-wide, at 
least as far as power costs are a cost of 
production.

This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3501 et seg.

The Department determined that this 
rule does not constitute a major federal 
action significantly affecting the quality 
of the human environment Therefore, 
no environmental assessment or

environmental impact statement was 
prepared. .

List of Subjects in 25 CFR Part 176
Electric power, Indians-lands, 

Irrigation.

PART 176—FLATHEAD INDIAN 
IRRIGATION PROJECT, MONTANA

An interim rule is hereby published to 
amend Part 176, Subchapter H, Chapter I 
of Title 25 of the Code of Federal 
Regulations as follows:

1. In § 176.51, paragraph (b) is revised 
to read as follows:

§ 176.51 Rate schedule No. 1: Residential, 
urban and rural.
*  #  It' #  #

(b) Monthly rate. (1) 7.7 cents per 
kilowatt-hour for first 50 kilowatt-hours.

{2} 3.8 cents per kilowatt-hour for next 
50 kilowatt-hours.

(3) 2.0 cents per kilowatt-hour for next 
900 kilowatt-hours.

(4) 2.9 cents per kilowatt-hour for all 
over 1,000 kilowatt-hours. 
* * * * *

In § 176.52, paragraph (b) is revised to 
read as follows:

§ 176.52 Rate schedule No. 2: General. 
* * * * *

(b) Monthly rate. (1) Q.Z cents per 
kilowatt-hour for first kilowatt-hours.

(2) 4.6 cents per kilowatt-hour for the 
next 50 kilowatt-hours.

(3) 3.9 cents per kilowatt-hour for all 
over 10Q kilowatt-hours. 
* * * * *

In § 176.54, paragraphs (b), (d), (e), 
and (i) are revised to reads as follows:

§ 176.54 Rate schedule No. 4: General. 
* * * * *

(b) Monthly rate. (1) 7.7  cents per 
kilowatt-hour for the first 50 kilowatt- 
hours per kilowatt of billing demand.

(2) 3.8 cents per kilowatt-hour for the 
next 50 kilowatt-hours per kilowatt of 
billing demand.

(3) 2.0 cents per kilowatt-hour for all- 
additional kilowatt-hours.
* * * * *

(d) Additional discount. An additional 
discount will be allowed and applied 
after the monthly bill has been 
computed:

(1) If a customer takes delivery at the 
primary voltage of the distribution or 
transmission system of the project and 
at a location where the project has 
adequate and suitable facilities 
available for such delivery.

(2) If the customer furnishes, installs, 
operates, and maintains the sub-station 
or sub-stations with step-down 
transformers, protective equipment and

all other facilities (except metering 
equipment) needed by the customer in 
distributing, and utilizing the delivered 
power and energy.

(3) When the conditions and 
specifications in paragraphs (d) (1) and
(2) of this section are satisfactory to the 
Project Engineer the following discounts 
apply:

(i) For three-phase delivery at the 
Project distribution voltage, a discount 
of 5 percent.

(ii}For three-phase delivery from the 
Project transmission system where not 
more than one transformation 
interveries.between the highest voltage 
of the Project power system and the 
delivery to the customer—a discount of 
8 percent.
* * * * *

(e) Minimum bill. $1.25 per month per 
kilowatt of billing demand, but not less 
than $12.50 per month or 40 cents per 
KVA of transformer capacity.
* *< *  * *

(1) Power factor adjustment. An 
adjustment for power factor will be 
made by increasing the billing demand 
for each month by one (1) percent for 
each one (1) percent or major fraction 
thereof by which the lagging power 
factor is less than 95%.

4. Section § 176.55 is revised to read 
as follows:

§ 176.55 Rate schedule No. 5: Irrigation 
pumping and sprinkling.

(a) This schedule is available for 
single phase and three phase service 
used exclusively for irrigation pumping 
and sprinkling during the irrigation 
season, April 15 through October 15, 
where service may be discontinued 
during the balance of the year and the 
transformers removed at the discretion 
of the Pro je c t Unless specifically 
permitted by the contract use must be 
limited to the consumer’s premises and 
must not be resold. If more than one 
meter is required for the customer’s 
installation, or for the customer’s 
convenience, a separate computation 
shall be made for each meter.

(b) Rate p er season or fraction 
thereof. $10.00 per horsepower 
connected; 1.4 cents per kilowatt-hour 
for all kilowatt-hours used. The 
minimum connected horsepower charge 
will be $50.00.

(c) Special terms and conditions. (1) 
The minimum annual (seasonal) 
horsepower charge of $10.00 per 
connected horsepower shall be paid 
each year during the life of the contract. 
Payment shall be required each year 
before the service is connected. If the 
service has not been connected by the 
close of the irrigation season, but in no
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case later than October 15, the minimum 
annual (seasonal) charge will be 
assessed.

(2) At the close of the irrigation 
season the meter will be read and the 
total seasonal energy use (kilowatt- 
hours) will be computed and billed. The 
bills shall be due and payable within 30 
calendar days after date of issue.

(3) If an account becomes delinquent, 
the Project Engineer shall have the 
option of canceling the contract, 
removing the Project’s facilities, and 
demand payment of all delinquent bills 
plus any penalties provided in the 
contract for premature termination of 
the contract.

(4) For a delinquent account to be 
reconnected, payment of all delinquent 
bills will be required, plus the estimated 
energy charge for the coming season, 
plus the annual seasonal charge of 
$10.00 per horsepower.

(5) An adjustment for power factor 
will be made by increasing the seasonal 
charge for the kilowatt-hours by one (1) 
percent or major fraction thereof by 
which the lagging power factor is less 
than 95%.

(6) Payment of the pump charge will 
be required by April 15 of each year. 
Pump routes will then be established for 
the purpose of energizing the pump 
services. Those who require a special 
time of connection or who pay after. 
April 15 (excepting new pump 
installations) will be required to pay an 
additional fee in accordance with
§ 176.14(d).

5. Section 176.56 is revised to read as 
follows:

§ 176.56 Rate schedule No. 6: Area lights.
(a) Application o f schedule. This 

schedule is available in the Project’s 
service area where adequate capacity, 
phase and voltage are available for 
individual users of area lighting and for 
communities which desire a lighting 
system not exceeding 10 units. Service is 
from dusk to dawn, and the Project will 
own, operate and maintain the lights, 
including lamp and globe replacement 
and furnishing the necessary energy. 
Individual users of area lighting will be 
required to have another account under 
residential or general rate schedules.

(b) Rate p er unit.
(1) Area light installed on existing 

pole or structure:
7.000 lumen unit, M.V.—$6.10 per month
20.000 lumen unit, M.V.—$8.50 per

month
9.000 lumen unit, H.P.S—$5.50 per month
22.000 lumen unit, H.P.S.—$7.50 per

month
(2) Area light installed with new pole:

7.000 lumen unit, M.V.—$7.60 per month

20.000 lumen unit, M.V.—$10.00 per
month

9.000 lumen unit, H.P.S.—$7.00 per
month

22.000 lumen unit, H.P.S.—$9.00 per
month
(c) Special conditions. (1) Where more 

than 150 feet of extension and/or one 
pole per unit are required, the customer 
will make a non-refundable contribution 
for the coverage at actual cost to the 
Project. Ownership of all facilities 
remains with the Project.

(2) The original term of contract shall 
be not less than three years. Should 
termination be requested by the 
customer within the contract minimum 
period, he/she shall be liable for the in 
and out costs, or the balance of the 
contract charges, whichever is the 
lesser.

6. A new § 176.57 is added to read as 
follows:

§ 176.57 Rate schedule No. 7: Street 
lighting (un-metered).

(a) Application o f schedule. This 
schedule is available in the Project’s 
service area where adequate capacity, 
phase and voltage are available for 
communities or municipalities which 
desire a lighting system. Service is from 
dusk to dawn and the Project will own, 
operate and maintain the lights, 
including lamp and globe replacement 
and furnishing the necessary energy.

(b) Requirements. The municipality or 
community will be required to have 10 
or more lighting units under this rate 
schedule and will be subject to a 
negotiated contract with the Project 
Engineer.

7. A new § 176.58 is added to read as 
follows:

§ 176.58 Rate schedule No. 8: Street 
lighting (metered).

(a) Application o f schedule. This 
schedule is available in the Project’s 
service area where adequate capacity, 
phase and voltage are available, and 
where the service will be used 
exclusively for lighting public right-of- 
way. The Project will supply energy to a 
single metering point, and the customer 
will own and be responsible for 
maintaining and operating the lighting 
system.

(b) Monthly rate. The No. 2 general 
rate schedule in § 176.52 will apply*

8. A new § 176.59 is added to read as 
follows:

§ 176.59 Rate adjustments due to 
purchased power cost changes.

The rate schedules given in § § 176.51, 
176.52,176.54,176.55,176.56,176.57, and 
176.58 shall be adjusted as necessary 
and appropriate to defray increases in 
costs of power and energy purchased

from the power supplier(s) of the 
Project. Rate adjustments pursuant to 
the provision in this section shall 
become effective upon unilateral action 
of the Area Director. When a rate 
adjustment is determined to be 
necessary, the Area Director shall give 
sufficient notice to customers and other 
interested parties.
(Sec. 7, 62 Stat. 273; 5 U.S.C. 301)
John W. Fritz,
Acting Assistant Secretary, Indian Affairs.
[FR Doc. 82-30801 Filed 11-9-82; 8:45 am]
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Temporary Income Tax Regulations 
Under the Tax Equity and Fiscal 
Responsibility Act of 1982; Special 
Transitional Rules and Related Matters 
Concerning Safe Harbor Leases

AGENCY: Internal Revenue Service, 
Treasury.
a c t io n : Temporary regulations.

SUMMARY: This document provides 
temporary regulations regarding 
transitional rules and related matters 
concerning safe harbor leases. Changes 
to the applicable tax law were made by 
the Tax Equity and Fiscal Responsibility 
Act of 1982 (“TERFA”). These 
regulations provide guidance to persons 
executing lease agreements under 
section 168(f)(8) of the Internal Revenue 
Code of 1954.
DATE: In general, the regulations apply 
with respect to certain safe harbor 
leases executed after July 1,1982.
FOR FURTHER INFORMATION CONTACT: 
The Corporation Tax Division 
(Attention: LR-252-82), Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington
D.C. 20224 (202-566-4406), not a toll-free 
call.
SUPPLEMENTARY INFORMATION: 

Background
This document contains temporary 

regulations regarding the transition rules 
and related matters under section 208(d) 
of TEFRA (Pub. L. 97-248, 96 Stat. 439) 
concerning certain safe harbor leases 
executed after July 1,1982. Since these 
transitional rules generally apply only to 
property placed in service before 
January 1,1983, and since certain 
facilities may include both “transitional
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rule” safe harbor lease property and 
property which does not qualify under 
such rules, there is a need for immediate 
guidance relating to these provisions so 
taxpayers leasing certain property under 
section 168(f)(8) of the Internal Revenue 
Code of 1954 can comply with these new 
provisions. These regulations will 
remain in effect until superseded by 
final regulations on this subject.

Explanation of Provisions

Section 208 of TEFRA imposes certain 
additional limitations and requirements 
relating to safe harbor leases executed 
under section 168(f)(8) of the Internal 
Revenue Code of 1954; these new rules 
generally apply to certain property 
placed in service and safe harbor leases 
executed after July 1,1982. However, 
section 208(d) of TEFRA provides 
transitional rules which for a limited 
time period permit certain property to be 
leased under the provisions of Code 
section 168(f)(8) which were in effect 
prior to the enactment of TEFRA.

These temporary regulations, 
presented in question and answer 
format, are intended to provide 
guidelines upon which taxpayers may 
rely to resolve questions specifically set 
forth herein. However, no inference 
should be drawn regarding issues not 
raised herein or reasons certain 
questions, and not others, are included „ 
in these regulations.

Nonapplicability of Executive Order 
12291

The Treasury Department has 
determined that these temporary 
regulations are not subject to review 
under Executive Order 12291 or the 
Treasury and OMB implementation of 
the Order dated April 28,1982.

Regulatory Flexibility Act

No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
for temporary regulations. Accordingly, 
the Regulatory Flexibility Act does not 
apply and no Regulatory Flexibility 
Analysis is required for this rule.

Drafting Information

The principal author of these 
regulations is John A. Tolleris of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and the Treasury 
Department participated in developing 
the regulations on matters of both 
substance and style.

List of Subjects in 26 CFR Part 5f
Income tax, Deductions, Leasing, Tax 

Equity and Fiscal Responsibility Act of 
1982.

Adoption of amendments to the 
regulations.

Accordingly, ajfiew Part 5f consisting 
of § 5f.168(f) (8)—1 is added to Title 26 of 
the Code of Federal Regulations. The 
new provision reads as follows:

PART 5f—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE TAX 
EQUITY AND FISCAL RESPONSIBILITY 
ACT OF 1982

§ 5f.168 (f) (8)—1 Questions and answers 
concerning transitional rules and related  
matters regarding certain safe harbor 
leases.

The following questions and answers 
concern the transitional rules and 
related matters regarding certain safe 
harbor leases under section 208(d) of the 
Tax Equity and Fiscal Responsibility 
Act of 1982 (Pub. L. 97-248) (“TEFRA”):

Q -l: If a lessee, prior to the period 
beginning after December 31,1980, and 
ending before July 2,1982 (the “window 
period”), enters into a binding contract to 
acquire property and the property is 
delivered to the lessee during the window 
period, iS-the property eligible for the 
transitional rule provided in section 208(d)(3) 
of TEFRA which applies the safe harbor 
leasing rules of section 168(f)(8) of the 
Internal Revenue Code of 1954 as in effect 
before the enactment of TEFRA?

A -l: Yes, assuming all other requirements 
of the TEFRA transitional rules are met. 
Section 208 (d) (3) (A) (i) and (ii) of TEFRA 
provide alternative tests under which an item 
of property may constitute “transitional safe 
harbor, lease property” for purposes of the 
transitional rules under the modifications to 
the safe harbor lease provisions of section 
168(f)(8). The tests are:

(i) The lease entered into a binding 
contract to acquire the property;

(ii) The lessee entered into a binding 
contract to construct the property;

(iii) The property was acquired by the 
lessee; or

(iv) Construction of the property was 
commenced by or for the lessee.
These tests are stated in the alternative, and, 
accordingly, property may be eligible for pre- 
TEFRA safe harbor leasing if any one of the 
tests is satisfied. Thus, if a lessee acquired 
property during the window period, the 
property may be eligible for pre-TEFRA safe 
harbor leasing even though a binding contract 
to acquire the property was executed before 
the window period. Similarly, if construction 
of property commences during the window 
period, the property may be eligible for pre- 
TEFRA safe harbor leasing even though a 
binding contract to construct the property 
was executed before the window period.

Q-2: How do the transitional rules apply to 
components of an integrated manufacturing, 
production, or extraction process, none of 
which would be considered “placed in

service” until all of the components are 
placed in service?

A-2: (i) The transitional rules regarding 
acquisition, binding contracts, and 
commencement of construction are applied to 
each separate item of property which is part 
of a manufacturing, production, or extraction 
process. What constitutes a separate item 
will be determined on a case-by-case basis, 
taking into account all relevant factors. In 
general, a discrete component capable of 
performing a function which is separate from 
or in addition to the function of other 
components to which it may be related is a 
separate item of property; but an item that is 
integrated into a component which performs 
a function separate from other components to 
which it is related is not itself a separate item 
of property. For example, a bolt or a nut that 
is used to construct a machine does not 
constitute a separate item of property. On the 
other hand, the transitional rules will not be 
applied to an entire facility as a whole, as 
was the case under the investment tax credit 
transition rule of section 50 in Hawaiian 
Independent Refinery, Inc. v. United States, 
49 AFTR 2d 675 (Ct. Cl. Tr. Judge 1982), 
where the taxpayer was held to have 
constructed a property which consisted 
of an entire refinery complex. Thus, 
for example, for purposes of these transitional 
rules, an oil or gas well, storage tanks, and 
pipeline located on a lease 
would not be considered a single item of 
property. Although each item is related to the 
production of oil or gas, each is discrete and 
each is capable of performing a separate 
function from the other. In addition, in the 
case of an integrated manufacturing, 
production, or extraction process, 
commencement of construction of one item of 
property within the process would not be 
considered construction of any other item of 
property that is part of the process.

(ii) If property qualifies as transitional safe 
harbor lease property, all direct and indirect 
costs allocable to the property (except for 
those described in § 5c.l68(f)(8)-6 (a) (2) (ii)) 
and required to be capitalized for Federal 
income tax purposes will also qualify as 
transitional safe harbor lease property to the 
extent such costs are incurred on or before 
the date on which the property is leased 
under section 168(f)(8).

Q-3: What test will be applied in 
determining whether an item of property is 
constructed or acquired by the lessee?

A-3: Except as expressly provided in 
section 208(d)(3)(D) or (E) of TEFRA, the 
determination of whether and when any such 
events occurred with respect to-an item of 
property will generally be made in 
accordance with the principles and 
precedents prior to TEFRA under the 
investment tax credit and depreciation 
allowance transitional provisions. See 
§§ 1.48—2(b)(6) and 1.167(c)-l (a)(2), which 
provide definitions of the term “acquired”, 
and §§ 1.48—2(b)(1) and 1.167(c)-l(a)(l), 
which provide definitions of the term 
“constructed by". Also see Rev. Rul. 80-312, 
1980-2 C.B. 21, which discusses the factors to 
be considered in determining when a 
taxpayer has control over a project being 
constructed.
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In general, for purposes of TEFRA section 
208(d)(3), construction of an item of property 
is considered to have commenced when 
physical work of a significant nature has 
begun with respect to the property. Thus, 
construction does not begin when parts or 
components which enter into construction are 
acquired. If property is assembled from 
purchased parts or components, the 
commencement of construction occurs when 
actual assembly of the property begins. If a 
taxpayer manufactures a major part or 
component of an item of property for itself, 
construction will be considered to have 
begun when the manufacturing of that part or 
component commences. However, 
construction of an item of property will not 
be considered as begun if physical work by 
the taxpayer relates to minor parts or 
components. Clearing and grading of land 
will be considered in determining when 
construction begins on an item of property 
only if they are directly associated with the 
construction of the property.

Q-4: Under section 168(f)(8)(I), the at-risk 
rules are liberalized for closely held lessors 
that engage in safe harbor leasing. These 
rules apply “in the case of property placed in 
service after the date of enactment of this 
subparagraph,” namely, after September 3, 
1982.

Do the liberalized at-risk rules apply in the 
case where otherwise qualified property is 
placed in service by a lessee in August of 
1982 but is leased by a corporate lessor 
subject to the at-risk rules after September 3, 
1982?

A-4: The liberalized at-risk rule in section 
168 (f)(8)(J) is applicable in this case because, 
in determining whether property is placed in 
service before or after the date of enactment 
of section 168(f)(8)(J), the relevant date is the 
date the property is placed in service by the 
lessor. Additionally, a closely held corporate 
lessor, which is not a personal service 
corporation, may lease transitional safe 
harbor lease property placed in service after 
September 3,1982, under the liberalized at- 
risk rule.

Q-5: Is it necessary for property placed in 
service by a lessee m December of 1982 to be 
leased before January 1,1983, in order to 
qualify under the general transitional rule of 
section 208(d)(3)(A) of TEFRA, which 
requires that the property be placed in 
service before January % 1983?

A-5: The legislative intent of this 
transitional rule was to provide a 3-month 
period after property is placed in service by a 
lessee in which a safe harbor lease could be 
entered into. Cf. section 209(c) of TEFRA 13- 
month window applies to true leases entered 
into after 1983). The legislative intent further 
was to permit property to qualify as 
transitional safe harbor lease property if it 
was placed in service by the end of 1982 by a 
lessee. Accordingly, transitional safe harbor 
lease property placed in service in 1982 by a 
lessee may be leased in a safe harhor lease 
transaction within 3 months after it is placed 
in service by the lessee without losing its 
status as transitional safe harbor lease 
property.

However, for all other purposes of the 
Code other than section 168(f)(8)(D)(i), 
section 168(f)(8)(D)(viii)(II) will apply and the

property will be treated as originally placed 
in service not earlier than the date that the 
property is used under the lease. Thus, for 
example, if transitional safe harbor lease 
property is placed in service in December of 
1982 and leased under section 168(f)(8) in 
January of 1983, the property will not lose its 
status as transitional safe harbor lease 
property, but the basis adjustment rules of 
section 48(g) will apply with respect to the 
property.

Q-6: Will a contract to acquire property be 
considered “binding” for purposes of section 
208(d)(3)(A)(i) of TEFRA if the contract 
contains no liquidated damages clause?

A-6: Generally, an irrevocable contract 
which contains no provision for liquidated 
damages in the event of breach or 
cancellation would be considered binding. 
Morover, in determining the amount of the 
lessee’s potential liability, the fair market 
value of the property will not be taken into 
account. For example, if a lessee entered into 
an irrevocable contract to purchase an asset 
for $100 and the contract contained no 
provision for liquidated damages, the 
contract would be considered binding 
notwithstanding the fact that the property at 
all times after July 1,1982, had a value of $99 
and under local law the seller could only 
recover the difference m the event the lessee 
failed to perform. On the other hand, if the 
contract by its terms provided for liquidated 
damages of less than 5 percent of the 
purchase price which is in lieu of any 
damages allowable by law, in the event of 
breach or cancellation, the contract would 
not be considered binding.

Q-7: How does the 50-percent limitation on 
lessors in section 168(i)(l} and the 45-percent 
limitation on lessees in section 168(f) (8)(D)(ii) 
apply to corporations which are part of an 
affiliated group filing consolidated returns?

A-7: Both the 50-percent limitation on 
lessors and the 45-percent limitation on 
lessees will be applied on a consolidated 
basis for corporations filing consolidated 
returns.

Q-8: Section 168(f)(8)(J) liberalized the at- 
risk rules for safe harbor leasing and 
provides that in cases where the safe harbor 
lessee would be considered the owner of the 
property without regard to the safe harbor 
lease, the lessor is considered to be at risk 
with respect to the property in an amount 
equal to the amount the lessee is considered 
at risk with respect to such property as 
determined under section 465.

Will a corporate lessor that would 
ordinarily be subject to the at-risk rules 
under section 465 be exempt from such rules 
under section 168(fJ(8)(J) in a situation where 
acquisition of the leased property is financed 
with nonrecourse debt by a lessee that is not 
subject to the at-risk rules?

A-8: Yes. The liberalized at-risk rules of 
section 168(f)(8)(J) will apply in cases where 
the lessee’s ACRS deductions and investment 
tax credit with respect to the property would 
not have been limited under the at-risk rules 
had the parties not elected treatment under 
section 168(f)(8).

Q-9: Section 168(f)(8)(J)(ii) excepts certain 
service corporations from the liberalized at- 
risk rules of section 168(f)(8)(J)(i). Does the 
exception in subdivision (ii) also extend to

subsidiaries of such service corporations that 
file consolidated returns?

A-9: Yes. The liberalized at-risk rules of 
section 168{f)(8)(J)(i) will not apply to any . 
subsidiary filing a consolidated return with a 
service organization described in section 
168(f)(8)(J)(ii).

Q-10: Will property lose its status as 
transitional safe harbor lease property under 
section 208(d)(3) of TEFRA solely by reason 
of the fact that the person who is a party to a 
binding contract to acquire the property 
assigns his rights in the contract to another 
person?

A-10: When a person who is a party to a 
binding contract transfers his rights in the 
contract (or the property covered by the 
contract) to andther person and the transferor 
(or a corporation which is a member of the 

f  same affiliated group as the transferor) will 
use the property under a lease for a period 
not less than 50 percent of the appropriate 
recovery period for the leased property under 
section 168(c), then to the extent of the 
transferred rights, this other person will 
succeed to the position of the transferor with 
respect to the binding contract and the 
property. Accordingly, under these 
circumstances, property will not lose its 
status as transitional safe harbor lease 
property.

In addition, property will not be 
disqualified as transitional safe harbor lease 
property solely by reason of a transfer by a 
person of his rights in a contract (or the 
property covered by the contract) in a 
transaction in which the basis of the property 
in the hands of the transferee is determined 
by reference to its basis in the hands of the 
transferor [e.g., transfers governed by 
sections 332, 351, 361, 721, and 731). Thus, for 
example, if a corporation entered into a 
binding contract for the construction or 
acquisition of property prior to July 1,1982, 
and after such date assigned the contract to a 
corporation within the same affiliated group 
which files consolidated returns, the assignee 
will be entitled to treat the property acquired 
pursuant to the contract as transitional safe 
harbor lease property, assuming the property 
would have so qualified in the hands of the 
transferor. Similarly, if a joint venture or 
partnership between two corporations 
entered into a binding contract or 
commenced construction of property before 
July 2,1982, but dissolved and distributed its 
assets to the partners or joint venturers after 
July 2,1982, the joint venturers or partners 
may treat the assets as transitional safe 
harbor lease property, assuming the property 
would have so qualified had the joint venture 
or partnership remained in existence.

Q - l l :  During 1982, Corporation Y placed in 
service section 38 property with a total cost 
of $100X. On August 15,1982, Corporation Y 
placed in service the last component of an 
entire facility within the meaning of § 5c.l68
(f) (8)—6 (b) (2). The facility had a total cost 
basis of $40X, of which $30X was transitional 
safe harbor lease property within the 
meaning of section 208 (d) (3) of TEFRA and 
$10X was not transitional safe harbor lease 
property. On November 1,1982, Corporation 
Y sold and leased back under a section 168 (f)
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(8) lease the $30X of transitional safe harbor 
lease property in the facility.

Will the entire facility rule in § 5c.l68 (f) 
(8)—6 (b) (2) apply in this situation where the 
taxpayer has not leased all of the section 38 
property in the facility?

A -ll :  No. The placed in service date, for 
purposes of the rule requiring that property 
be leased within 3 months after such property 
was placed in service by the lessee, would be 
determined under the entire facility rule in 
§ 5c.168 (f) (8)-6 (b) (2) only if Corporation Y 
had leased all the qualified leased property in 
the facility. Since Corporation Y leased only 
the $30X of transitional section 38 property, 
of the facility and did not lease the $10X of 
nontransitional property, Corporation Y may 
not rely on the entire facility rule of § 5c.l68 
(f) (8)-6 (b) (2) for purposes of determining 
the placed in service date for the property 
under the section 168 (f) (8) lease.

Q-12: Assume the same facts as in Q -ll,  
except that Corporation Y had also placed in 
service by August 15,1982, $30X of 
miscellaneous machinery and equipment all 
of which was transitional safe harbor lease 
property within the meaning of section 208
(d) (3) of TEFRA. On November 1,1982, in 
addition to the $30X of transitional property 
in the facility, Corporation Y also sold and 
leased back under a separate section 168 (f)
(8) lease the $30X of miscellaneous 
machinery and equipment.

Will the entire facility rule in § 5c.l68 (f)
(8)—6 (b) (2) apply in this situation to the $30X 
of transitional property in the facility?

A-12: Yes. Since Corporation Y leased 
$30X of transitional machinery and 
equipment and the $30X of the facility which 
consisted of transitional property,
Corporation Y can lease none of the 
nontransitional property in the facility 
because, by reason of the 45-percent cap on 
lessees contained in section 168 (f) (8) (D) (ii) 
and (iii) and (I), it is not qualified leased 
property for purposes of section 168 (f) (8). 
Thus, on the facts, Corporation Y has leased 
all the qualified leased property in the 
facility.

Q-13: Corporation X constructed a 
manufacturing complex consisting of three 
integrated operational components, each with 
a different ADR present class life midpoint, 
which together constitute an “entire facility” 
within the meaning of § 5c.l68 (f) (8)-6 (b) (2). 
The last components of the facility were 
placed in service on August 15,1982. On 
October 1,1982, Corporation X sold to 
Corporation Z and leased back under section 
168 (f) (8) all the qualified leased property of 
the facility.

For purposes of the rule requiring that 
property be leased within 3 months after such 
property was placed in service by the lessee, 
will the leased components of the entire 
facility be considered placed in service by 
the lessee on August 15,1982, the date the 
last components were placed in service, if the 
components are leased at one time pursuant 
to documents consisting of three section 168 
(f) (8) leases with different terms to reflect 
the different ADR midpoint lives of the 
qualified leased property in the facility?

A-13: Yes. If the entire facility rule in 
§ 5c.l68(f) (8)-6 (b) (2) applies, the facility 
components which were placed in service

prior to August 15,1982, will be treated as 
placed in service by the lessee on August 15, 
1982, for purposes of the 3-month rule. This 
rule will apply if all the qualified leased 
property of the facility is leased at one time. 
The documentation may be in the form of 
multiple, simultaneously executed 
agreements or maybe in the form of an 
agreement comprised of one or more parts or 
schedules. Each of the multiple agreements, 
or each of the parts or schedules of an 
agreement, may have different lease terms for 
property with different ADR midpoint lives, 
so long as each such agreement or part of 
schedule individually would be treated as a 
lease under section 168(f)(8), taking into 
account the entire facility rule, with lease 
terms commencing on the same date. A single 
transaction effected by multiple agreements 
or by an agreement with one or more parts or 
schedules will meet the maximum lease term 
requirement of § 5c.l68(f) (8)—5 (b) so long as 
each agreement or each part or schedule of 
an agreement meets the maximum lease term 
requirement.

Q-14: Under § 5c.l68(f) (8)-6 (b) (2), the 
special rule for facilities applies only if the 
entire, facility is leased under a section 
168(f)(8) lease.

Will a transaction not qualify under section 
168(f)(8) if the parties, acting in good faith, 
omit an insubstantial portion of the qualified 
lease property from the lease?

A-14: No. The facility rule of § 5c.l68(f) (8)- 
6 (b) (2) will apply if the parties, acting in 
good faith, substantially comply with its 
.terms.

Q-15: When will construction of an aircraft 
be considered to have been begun after June
25,1981, and before February 20,1982, for 
purposes of TEFRA Section 208(d)(3)(D)?

A-15: Construction of ah aircraft will be 
considered to have been begun after June 25, 
1981, and before February 20,1982, if during 
such period any of the following events 
occurred:

(i) Construction or reconstruction of a 
subassembly designated for the aircraft was 
commenced;

(ii) Construction of a lot increment of 
subassemblies (one or more of which was 
designated for the aircraft) was commenced; 
or

(iii) The stub wing join occurred.
Q-16: Does the definition of assets used in 

the manufacture or production of steel for 
purposes of TEFRA section 208(d)(2)(F) 
include all assets used in this function (such 
as electrical and steam generators and 
distribution equipment, coke oven by-product 
equipment) although not necessarily 
includible in the former ADR guideline class 
for primary steel mill products?

A-16: Yes, all assets that are used, in their 
primary function, as an integral part of the 
steel manufacturing or production process are 
included. Cf. § 1.48-l(d)(4). However, the 
steel manufacturing or production process 
does not include processing beyond the 
production of primary ferrous metals (as 
defined by the ADR Class for Manufacture of 
Primary Ferrous Metals).

Q-17: Where a qualified mass commuting 
vehicle meets the requirements for both the 
TEFRA section 208(d)(2) transitional rule and 
the TEFRA section 208(d)(5) special rule for

mass commuting vehicles, which provision 
will control?

A-17: The general transitional rule of 
TEFRA section 208(d)(2) will apply. Thus, 
pursuant to TEFRA section 208(d)(2)(B), the 
provisions of section 168(f)(8)(J), but not the 
provisions of section 168(i)(l)<>will apply only 
to such property. If the general transitional 
rule does not apply to a specific mass 
commuting vehicle, the provision of section 
168(i)(l) applies to the lessor who leases such 
vehicle.

Q-18: Does the definition of a qualified 
mass commuting vehicle include component 
parts of a qualified mass commuting 
vehicle—such as an undercarriage of a 
subway car or the costs of rehabilitation or 
reconstruction of a mass commuting vehicle 
(or component part thereof)?

A-18: Yes.

There is a need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision. For 
this reason, it is found impracticable to 
issue it with notice and public procedure 
under subsection (b) of section 553 of 
title 5 of the United States Code or 
subject to the effective date limitation of 
subsection (d) of that section.

This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917, 26 U.S.C. 7805)
Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue.

Approved: November 5,1982.
John E. Chapoton,
Assistant Secretary of the Treasury.
[FR Doc. 82-30918 Filed 11-5-82; 5:05 pm]

BILLING CODE 4830-01-M

26 CFR Parts 20 and 301

[T.D. 7847]

Special Lien for Additional Estate Tax 
Attributable to Farm, Etc.; Special Use 
Valuation

AGENCY: Internal Revenue Service,
Treasury.
a c t io n : Final rule.

s u m m a r y : This document contains final 
regulations implementing the special 
lien for additional estate tax imposed 
under section 2032A(c) of the Internal 
Revenue Code that was added by the 
Tax Reform Act of 1976. The regulation 
reflects changes made by the Technical 
Corrections Act of 1979 and the 
Economic Recovery Tax Act of 1981 and 
affects qualified heirs of decedents 
whose estates elect to come within the 
special use valuation provisions of 
section 2032A.
d a t e s : The regulations are effective for 
the estates of decedents dying after 
December 31,1976.
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FOR FURTHER INFORMATION CONTACT: 
Fred E. Grundeman of the Legislation 
and Regulations Division, Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW„ 
Washington, D.C. 20224. Attention 
CC:LR:T (202) 566-3287, not a toll-free 
number.
SUPPLEMENTARY INFORMATION: On May
24,1982, the Federal Register published 
proposed amendments to the Estate Tax 
Regulations [26 CFR Part 20] under 
section 6324B of the Code relating to the 
special lien for additional estate tax 
arising when property is valued at its 
special use value for Federal estate tax 
purposes (47 FR 22388). Under section 
2032A of the Code certain qualified real 
property may, for estate tax purposes, 
be valued at its special use value rather 
than its fair market value. Section 6324B 
of the Code, enacted by section 2003(b) 
of the Tax Reform Act of 1976 (Pub. L. 
94-455, 90 Stat. 1861), imposes a special 
lien on the qualified real property in the 
amount of the estate tax savings.
Section 6324B was amended by section 
108(d) of the Technical Corrections Act 
of 1979 (Pub. L. 96-222, 94 Stat. 228), 
which extended the special lien to 
qualified replacement property, and by 
section 421(d)(2)(B) of the Economic 
Recovery Tax Act of 1981 (Pub. L. 97-34, 
95 Stat. 309), which extended the special 
lien to cover qualified exchange 
property. The regulation implements the 
special lien provisions and grants 
authority to district directors to allow 
adequate security to be substituted for 
the special lien. One comment from the 
public was received requesting that 
certain material included in the 
proposed regulation by cross reference 
be set out in full and that rules be 
included to clarify the treatment of 
property held indirectly by a 
partnership, corporation or trust. After 
careful consideration it was determined 
that incorporation by reference was 
sufficient and that the issues involving 
indirect ownership should properly be 
considered in regulations under section 
2032A. Accordingly the requested 
changes were not adopted.
Regulatory Flexibility Act and Executive 
Order 12291

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
Regulatory Impact Analysis is therefore 
not required. Furthermore, although the 
notice of proposed rulemaking solicited 
public comment, the Internal Revenue 
Service has concluded that these 
regulations are interpretative and that 
the notice and public procedure

requirements of 5 U.S.C. 553 do not 
apply. Accordingly, these proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. chapter 6).
Drafting Information

The principal author of these 
regulations is Fred E. Grundeman of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and the Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style.

List of Subjects

26 CFR Part 20
Estate taxes.

26 CFR Part 301
Administrative practice and 

procedure, Bankruptcy, Courts, Crime, 
Employment taxes, Estate taxes, Excise 
taxes, Gift taxes, Income taxes, 
Investigations, Law enforcement, 
Penalties, Pensions, Statistics, Taxes, 
Disclosure of information, Filing 
requirements.
Adoption of Amendments to the 
Regulations

Accordingly, the proposed 
amendments to the Estate Tax 
Regulations (26 CFR Part 20) and the 
Procedure and Administration 
Regulations (26 CFR Part 301) as 
published in the Federal Register on 
May 24,1982, [47 FR 22388], are adopted 
without change, as follows:

PART 20—[AMENDED]

Paragraph 1. There is inserted 
immediately after § 20.6324A-1 the 
following new section:

§ 20.6324B-1 Special lien for additional 
estate tax attributable to farm, etc., 
valuation.

(a) General rule. In the case of an 
estate of a decedent dying after 
December 31,1976, which includes any 
interest in qualified real property, if the 
executor elects to value part or all of 
such property pursuant to section 2032A, 
a lien arises in favor of the United 
States on the property to which the 
election applies. The lien is in the 
amount equal to the adjusted tax 
difference attributable to such interest 
(as defined by section 2032A(c)(2)(B)). 
The term ‘‘qualified real property” 
means qualified real property as defined 
in section 2032A(b), qualified , 
replacement property within the 
meaning of section 2032A(h)(3)(B), and

qualified exchange property within the 
meaning of section 2032A(i)(3). The rules 
set forth in the regulations under section 
2032A shall apply in determining 
whether this section is applicable to 
otherwise qualified real property held 
by a partnership, corporation or trust.

(b) Period o f lien. The lien shall arise 
at the time the executor files an election 
under section 2032A. It shall remain in 
effect until one of the following occurs:

(1) The liability for the additional 
estate tax under section 2032A(c) with 
respect to such interest has been 
satisfed; or

(2) Such liability has become 
unenforceable by reason of lapse of 
time; or

(3) The district director is satisfied 
that no further liability for additional 
estate tax with respect to such interest 
may arise under section 2032A(c), i.e., 
the required time period has elapsed 
since the decedent’s death without the 
occurrence of an event described in 
section 2032A(c)(l), or the qualified heir 
(as defined in section 2032A(e)(l)) had 
died.
For procedures regarding the release or 
subordination of liens or discharge of 
property from liens, see § 301.6325-1 of 
this chapter (Regulations on Procedure 
and Administration).

(c) Substitution o f security for lien. 
The district director may, upon written 
application of the qualified heir (as 
defined in section 2032A(e) (1)) 
acquiring any interest in qualified real 
property to which a lien imposed by 
section 6324B attaches, issue a 
certificate of discharge of any or all 
property subject to such lien, after 
receiving a bond or other security in an 
amount or value determined by the 
district director as sufficient security for 
the maximum potential liability for 
additional estate tax with respect to 
such interest. Any bond shall be in the 
form and with the security prescribed in 
§ 301.7101-1 of this chapter.

(d) Special rules. The rules set forth in 
section 6324A(d) (1), (3), and (4), and the 
regulations thereunder, shall apply with 
respect to a lien imposed by section 
6324B as if it were a lien imposed by 
section 6324A.

PART 301—[AMENDED]

Par. 2. Section 301.6325-1 is amended 
by inserting a new sentence 
immediately after the second sentence 
of paragraph (c)(1), by redesignating 
paragraph (d)(3) as (d)(4), and by 
inserting a new paragraph (d)(3). These 
amended and added provisions read as 
follows:
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§ 301.6325-1 Release of lien or discharge 
of property.
★  * * * * .

(c) Estate or gift tax liability fully  
satisfied or provided for.—{1}
Certificate o f discharge. * * * If a lien 
has arisen under section 6324B (relating 
to special lien for additional estate tax 
attributable to farm, etc., valuation) and 
the district director determines that the 
liability for additional estate tax has 
been fully secured in accordance with
§ 20.6324B-l(c) of this chapter, the 
district director may issue a certificate 
of discharge of the real property from 
the section 6324B lien,* * *
* * * * *

(d) Subordination of Hen. * * *
(3) Subordination o f section 6324B 

lien. The district director may issue a 
certificate of subordination with respect 
to a lien imposed by section 6324B if the 
district director determines that the 
interests of the United States will be 
adequately secured after such 
subordination. For example, A, a 
qualified, heir of qualified real property, 
needs to borrow money for farming 
purposes. If the current fair market 
value of the real property is $150,000, the 
amount of the claim to which the special 
lien is to be subordinated is $40,000, the 
potential liability for additional tax (as 
defined in section 2032A(c)J is less than 
$55,000, and there are ho other facts to 
indicate that the interest of the United 
States will not be adequately secured, 
the district director may issue a 
certificate of subordination. The result 
would be the same if the loan were for 
bona fide purposes other than farming.
* * *' * *

The regulations are adopted under the 
authority contained in sections 6324B (90 
Stat. 1861, 28 U.S.C. 6324B) and 7805 
(68A Stat. 917, 26 U.S.G. 7805) of the 
Code.
James I. Owens,
Acting Commissioner o f Internal Revenue.

Approved: October 27,1982.
David G. Glickman,
Acting Assistant Secretary o f the Treasury.
[FR Doc. 82-30929 Filed ll-9-82 ;.8 :45  amj 
BILLING  ̂CODE 4830-0L-M

26 CFR Part 53
[T.D. 7849]

Minimum Investment Return of Private 
Foundations
a g e n c y : Internal Revenue Service, 
Treasury.
a c t io n : Final regulations.

Summary: This document contains final 
regulations relating to the excise tax

imposed by section 4942 on the 
undistributed income of private 
foundation. These regulations clarify the 
treatment of future interests created by 
the private foundation. The regulations 
provide guidance to foundations that 
may be subject to this tax.
d a t e s : The regulations are effective for 
taxable years beginning after December 
31,1969.
FOR FURTHER INFORMATION CONTACT: 
George B. Baker of the Employee Plans 
and Exempt Organizations Division, 
Office of the Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Avenue, N.W., Washington, D.C. 20224, 
Attention: CC:EE-69-80, 202-566-3422 
(not a toll-free call).

SUPPLEMENTARY INFORMATION:

Background

On January 26,1982, the Federal 
Register published proposed 
amendments to the Foundation and 
Similar Excise Tax Regulations (26 CFR 
Part 53) under section 4942 of the 
Internal Revenue Code of 1954 (47 FR 
3558). The amendments were proposed 
to clarify the regulations relating to the 
excise tax imposed by section 4942 on 
the undistributed income of a private 
foundation. No written comments on the 
proposal were received, and no public 
hearing was held. Therefore, the 
proposals are adopted without change 
(other than one clerical change) as final 
regulations.

Regulatory Flexibility Act

No general notice of proposed rule 
making is required by 5 U.S.C. 553(b) for 
interpretative regulations. Accordingly, 
the Regulatory Flexibility Act does not 
apply and no Regulatory Flexibility 
Analysis is required for this rule.

Non-Applicability of Executive Order 
12291

The Treasury Department has 
determined that this regulation is not 
subject to review under Executive Order 
12291 or the Treasury and OMB 
implementation of the Order da ted April
28,1982.

Drafting Information

The principal author of these 
regulations is George B. Baker of the 
Employee Plans and Exempt 
Organizations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, both on 
matters of substance and style.

List of Subjects in 26 CFR Part 
53.4942(a)-2

Excise taxes, Foundations, 
Investments, Minimum investment 
return.

Adoption of Amendments to the 
Regulations

Accordingly, the proposed 
amendments to the Foundation and 
Similar Excise Tax Regulations (26 CFR 
Part 53) under section 4942, as published 
in the Federal Register (47 FR 3558), are 
adopted as proposed except that 
paragraph 2 of the notice of proposed 
rulemaking is revised to read as follows:

“Par. 2. The last sentence of 
paragraph (2) of § 53.4942(a)-3(d) and 
the last sentence of paragraph (2) of 
§ 53.4942(a)-3(c) are removed."

This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917: 26 U.S.C. 7805).
Roscoe L. Egger, Jr.,
Commissioner o f Internal Revenue.

Approved: October 13,1982.
John E. Chapoton,
Assistant Secretary o f the Treasury.

PART 53—FOUNDATION AND SIMILAR 
EXCISE TAXES

Paragraph 1. Section 53.4942(aJ-2(c) 
(2)(i) introductory text is revised to read 
as follows;

§ 53.4942(a)-2 Computation of 
undistributed income.
*  *  *  #  *

(c) Minimum Investment return. * * *
(2) Certain assets excluded. * * *
(i) Any future interest (such as a 

vested or contingent remainder, whether 
legal or equitable) of a foundation in the 
income or corpus of any real or personal 
property,, other than a future interest 
created by the private foundation after 
December 31,1969, until all intervening 
interests in, and rights to the actual 
possession or enjoyment of, such 
property have expired, or, although not 
actually reduced to the foundation’s 
possession, until such future interest has 
been constructively received by the 
foundation, as where it has been 
credited to the foundation’s account, set 
apart for the foundation, or otherwise 
made available so that the foundation 
may acquire it at any time or could have 
acquired it if notice of intention to 
acquire had been given:
*  ★ * *  *. *

§ 53.4942 [Amended]
Par. 2. The last sentence of 

subparagraph (2) of § 53.4942(aF-3(d)
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and the last sen tence of subparagraph 2 
of § 53—4942(a)—3(c) are rem oved.
[FR Doc. 82-30930 Filed 11-9-82; 8:45 amj 

BILLING CODE 4830-01-M

26 CFR Part 150 

[T.D. 7846]

Temporary Excise Tax Regulations 
Under the Crude Oil Windfall Profit Tax 
Act of 1980; Definition of Property for 
Purposes of the Windfall Profit Tax
a g e n c y : Internal Revenue Service, 
Treasury.
a c t io n : Amendment of temporary 
regulations. *

s u m m a r y : This document amends 
temporary excise tax regulations 
relating to the windfall profit tax on 
domestic crude oil. The new temporary 
regulations relate to the definition of 
"property” for purposes of the windfall 
profit tax. In addition, the text contained 
in the temporary regulations set forth in 
this document serves as the text of the 
proposed regulations cross-referenced in 
the notice of proposed rulemaking in the 
Proposed Rules section of this issue of 
the Federal Register. 
d a t e : These regulations are effective 
with respect to crude oil removed after 
February 29,1980.
FOR FURTHER INFORMATION CONTACT: 
Douglas W. Chamas of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Ave., N.W., 
Washington, D.C. 20224 (Attention: 
CC:LR:T) (202-566-3297).
SUPPLEMENTARY INFORMATION:

Background
On November 5,1982, the Federal 

Register published final regulations (47 
FR 50215) under sections 4986, 4987,
4988, 4989, 4991, 4992, 4993, 4994, 4995, 
4996, 4997, 6050C, 6076, 6081, and 6402 of 
the Internal Revenue Code of 1954.
Those regulations were required to 
implement various sections of the Crude 
Oil Windfall Profit Tax Act of 1980. In 
general, those regulations superseded 
Temporary Excise Tax Regulations 
Under the Crude Oil Windfall Profit Tax 
Act of 1980. However, paragraph (i) of 
§ 51.4996-1, relating to the definition of 
“property,” was reserved in the final 
regulations. The final regulations did not 
supersede paragraph (i) of § 150.4996-1, 
relating to the definition of “property.” 
This document amends paragraph (i) of 
§ 150.4996-1. The amendment applies to 
entities, large and small, engaged in the 
production or purchase of domestic 
crude oil and related activities. The 
amendment is issued under the authority

of Code section 4997 (b), which grants 
the Secretary of the Treasury or his 
delegate authority to prescribe 
regulations necessary or appropriate to 
carry out the purposes of the windfall 
profit tax (including changes in the 
application of the energy regulations), 
and under the more general regulatory 
authority contained in section 7805.

Explanation of Provision
Paragraph (i) of § 150.4996-1, prior to 

amendment by this document, provided 
that the term “property” generally has 
the same meaning for windfall profit tax 
purposes as it had under the energy 
regulations (as defined in former 
§ 212.72 of chapter II, title 10 of the Code 
of Federal Regulations), i.e., the right to 
produce domestic crude oil, which arises 
from a lease or a fee interest, as of 
January 1,1972. However, questions 
have been raised about certain aspects 
of the definition of "property.” One area 
of inquiry is whether the determination 
of the geographical boundaries of a 
property is made without regard to 
whether there had been production of 
crude oil from a particular tract or 
premises before January 1,1972.
Another area of inquiry is whether the 
instrument transferring the right to 
produce crude oil must contain language 
referring specifically to that right or 
whether it is sufficient that the right be 
intrinsiq in the property interest itself. 
The amendment makes it clear that, as a 
general rule, the boundaries of the 
interest [e.g., leasehold or fee) that 
included the right to produce crude oil 
as that right existed on January 1,1972, 
are to be used in the determination of 
"property” provided such right was in 
production in commercial quantities on 
that date. If such right was not in 
production in commercial quantities on 
January 1,1972, the determination of 
“property” is generally made by 
reference to the geographical boundaries 
of the right to produce crude oil when 
crude oil is first produced thereafter in 
commercial quantities. For this purpose 
the term “commercial quantities” has 
the same meaning as that term has in 
proposed § 51.4998-l(n). See the notice 
of proposed rulemaking relating to 
newly discovered oil (LR-224-81) for the 
content of proposed § 51.4996-l(n) (47 
FR 50306, Nov. 5,1982).

The amendment also makes it clear 
that "property” is determined without 
regard to the nature or language of the 
instrument transferring the right to 
produce crude oil. For example, 
“property” is determined by a right to 
produce crude oil without regard to 
whether the instrument transferring the 
right is an oil and gas lease, a fee 
instrument containing language referring

specifically to that right, or a fee 
instrument in which the right to produce 
minerals is intrinsic to the right 
conveyed by that instrument.

The amendment reserves for 
subsequent publication the rules relating- 
to the recognition of separate properties 
which are subject to a single right to 
produce. It is anticipated that the rules 
to be provided will generally follow the 
rules set forth in FEA Rul. 1977-1,42 FR 
3682 (1977), and FEA Rul. 1977-2, 42 FR 
4409 (1977). These rulings deal with 
properties created from separate 
reservoirs, noncontiguous tracts, very 
large tracts, or created for special 
royalty owner and severance tax 
accountability. Also reserved for 
subsequent publication are rules relating 
to unitizations.

Drafting Information

The principal author of these 
regulations is Douglas W. Charnas of 
the Legislation and Regulations Division 
of the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style.
List of Subjects in 26 CFR 150.4996-1

Excise tax, Petroleum, Crude Oil 
Windfall Profit Tax Act of 1980.

Adoption of Amendments to the 
Regulations

PART 150—[AMENDED]

Accordingly, 26 CFR Part 150, 
Temporary Excise Tax Regulations 
Under the Crude Oil Windfall Profit Tax 
Act of 1980, is amended by revising 
paragraph (i) of § 150.4996-1 to read as 
follows:

§ 150.4996-1 Definitions.
* * * * *

(i) Property—(1) In general. Except as 
otherwise provided in section 4988(b) 
(relating to the net income limitation on 
windfall profit) and in paragraphs (i) (3) 
and (4) of this section, the “property” is 
determined by reference to the 
geographical boundaries of the right to 
produce crude oil as such right existed 
on January 1,1972, provided such right 
was in production in commercial 
quantities (as defined in paragraph (n) 
of § 51.4996-1 of this chapter) on that 
date. If such right was not in production 
in commercial quantities on January 1, 
1972, the determination of “property” is 
generally made by reference to the 
geographical boundaries of the right to 
produce crude oil when crude oil is first
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produced thereafter in commercial 
quantities.

(2] Right to produce. The right to 
produce crude oil is an operating or 
working interest It may arise, for 
example, from a lease or sublease or 
from a deed of a fee interest.

(a): Separate properties from single 
right to produces [Reserved]

(4) Unitizations. [Reserved]
(5} Examples. The provisions, of this 

paragraph may be illustrated by the 
following examples (references m  the 
examples, to production of crude oil 
mean production in commercial 
quantities]:

Example (T). A purchased land in 1960 
(receiving a standard special warranty deed] 
and! used the. land' exclusively for farming 
until 196ft when he drilled a well in the 
southwest portion of the land. The well began 
producing crude oil in 1970 and’, is still in 
production. In 1973 A executed four oil and 
gas leases for portions of: the land none of 
which mciuded any area that ever had a 
producing well and each of which began 
producing crude oil in 1980. The boundaries 
of the “property” are determined by reference 
to the geographical boundaries of the fee 
interest held by A on January 1,1972, 
because A’s right to produce crude oil on 
January 1„ 1972, was in production on that 
date.

Example (2). B purchased land m I960 
(receiving a standard special*warranty deed) 
and used the land exclusively for farmings In 
1973» B sold the west half of the land. In 1974 
B drilled a  welL in the northeast portion of his 
land. The well began producing crude oil on 
February 1,1974. “Property” is determined by 
reference to the geographical boundaries of 
B’s fee interest on February 1,1974, because 
those are the geographical boundaries of the 
right to produce crude oil when crude oil 
was first produced. Any “property” with 
respect ta  the land sold by B in 1973' will be 
determined by reference ta  the geographical 
boundaries of the right or rights pursuant to 
which crude oil is ultimately produced 
thereon.

Example (3). C purchasedTand in 1960 
(receiving a standard special warranty deed) 
and used the land exclusively for fanning. In 
1970 C granted an oil and gas lease to D on 
the entire fee interest. In 1973 D drilled a well 
in the south half of the land. The well began 
producing crude oil in 1973. In 1974 D granted 
an oil and gas sublease to E on the north half 
of his lease. E drilled a well and began 
producing crude oil in 1974. “Property” is 
determined by the geographical boundaries of 
D s lease because those are the geographical 
boundaries of the right to produce crude oil 
when crude oil was first produced.
Property” is not determined by reference to 

the geographical boundaries of E’s sublease 
because of the crude oil production from B ’s 
lease prior to execution of the sublease* 

Example (4). On December 31,1971, F 
granted an oil and gas, lease to G  on the north 
half of his fee interest and an oil and gas 
lease to H on the south half of his fee interest. 
Each lease provided that drilling was to* 
commence within 5 years or the lease would

expire. On January li, 1978, G began chilling a 
well in. the land subject to his- tease. The well 
began producing crude oil on January 15, 
1973. As of December 31,1976, no welLhad 
been drilled on the land subject to FFs tease 
and H’s tease expired. Because F had granted 
a tease to G that transferred to G before 
January 1,1972, the right to produce crude oil, 
the “property” is determined by reference to 
the geographical boundaries of G’s  lease. G’s 
lease was a right to produce crude oil 
pursuant to which the first production of 
crude oil after January 1* 1972, occurred. Thus 
the boundaries of G’s lease in 1973 constitute 
the “property” for purposes of the windfall 
profit tax. “Property” is not determined by 
reference ta  the geographical boundaries of 
H’s lease because no crude oil was produced 
pursuant to that right to produce crude oil* 
Also,, “property” is. not determined by 
reference to the geographical boundaries of 
that portion of F’s fee interest not subject to 
G’s lease (upon expiration o f H’s lease) 
because no crude oil has been produced 
pursuant to that right to produce crude oil.

Example (5f. Assume the same facts as in* 
example (4) except that on December 31,
1973, H granted an oil and gas sublease to I 
on the west half of his lease and an oil and 
gas sublease to J on the* east half of his tease. 
Under each oil and gas sublease drilling was 
to commence on the land subject to the 
sublease within 3 years or the sublease 
would expire. J drilled a well during February 
of 1974 which began producing crude oil that 
month. No production occurred on I’s 
sublease by December 31,1976, and, at that 
time, I’s sublease expired Because H’s lease 
did not produce crude oil before H granted oil 
and gas subleases to I and-J, “property” is 
determined by reference to the geographical 
boundaries of J’s sublease. J*s sublease was a 
right to produce crude oil1 pursuant to which 
crude oil was actually produced. “Property” 
is not determined by reference to the 
geographical boundaries of Fs sublease 
because the sublease expired before crude oil 
was produced pursuant to that right to 
produce* “Property” is not determined by 
reference to the geographical boundaries o f 
that portion of H’s lease that was not subject 
to J’s sublease (land formerly subject to I’s’ 
sublease] because crude oil was not 
produced pursuant to H’a right to produce 
crude oil therefrom after the expiration of Fs 
sublease. As in example (4) another 
“property” is determined by reference ta the 
geographical boundaries of G’s lease.

Example (’6). Assume the same facts as in 
example (5) except that on January 1,1977, H 
granted an oil and gas sublease to K of the 
portion of his tease that was formerly subject 
to Fs sublease* Under the sublease, K was to 
commence drilling within 1 year. K drilled a 
well during May of 1977 which began 
producing crude oil that month. "Property” is 
determined by reference to the geographical 
boundaries of K’s subfease because there 
was no crude oil production pursuant to H’s 
lease before N granted oil and gas subleases 
to I and J nor was there crude oil production 
pursuant to Fs sublease before* it expired. 
* * ? * * ★

There is need for immediate guidance 
with respect ta the provisions contained 
in this Treasury decision. For this

reason, it is found impracticable to issue 
it with; notice and public procedure 
under subsection (b) of section 553 of 
title 5 of the United States Code or 
subject to the effective date limitation of 
subsection (d) of that section*

This Treasury decision is issued under 
the authority contained in sections 4997 
and 7805 of title 26 erf the United States 
Code (94 Stat. 250 and 68A S la t  917; 26 
U.S.C. 4997 and 7806).
Roscoe L. Egger, Jr.,
Commissioner o f  Internal Revenue.

Approved: October 22,1982.
John E* Chapoton,
Assistant Secretary o f the Treasury.
[FR Doc. 82-3080» F ile d ill-5 -a a  4:28 pm)
BILLING CODE 4830-01-IS*

VETERANS ADMINISTRATION 

38 CFR Part t

Disinterments From National 
Cemeteries; Consent and Notarization 
Requirements

AGENCY: Veterans Administration. 
ACTION: Final regulation.

s u m m a r y ;  The Veterans Administration 
(VA) is changing its regulation on 
disinterments from national cemeteries, 
to require that a request far disinterment 
include the consent of alf living 
immediate family members over their 
notarized signatures as well as the 
notarized statement of the requester 
stating that all dose living relatives 
have given consent. The change is being 
made because dose living relatives and 
immediate family members have later 
protested the disinterment. This change 
is expected to eliminate the problem. 
d a t e : This regulation is effective 
October 26,1982.
FOR FURTHER INFORMATION CONTACT: 
Sonja McCombs, Department of 
Memorial: Affairs (4QF), Veterans 
Administration, 810 Vermont Avenue, 
NW, Washington, DC 20420, [202] 389- 
2987.
SUPPLEMENTARY INFORMATION: Qn June
2,1982, the proposed: regulation was 
printed on pages 23954 and 23955 of the 
Federal Register (47 FR 23954-23955). A 
30-day comment period was provided. 
The two responses received during the 
comment period contained several 
suggested changes. Each suggested 
change was contained on its individual 
merit; however, neither of the suggested 
changes was incorporated into the final 
regulation.

The first respondent proposed that the 
regulation read “* * * that the authority
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of the living legal spouse be the only 
consent and signature required from its 
immediate family. However, if no legal 
spouse is alive, the consent and 
signature of other immediate family may 
be required. Such consent should be 
defined in a reasonable descending 
order based upon accepted standards of 
family definition.” The individual also 
recommended “* * * that the proper 
authorities need to be contacted 
concerning vital records regulations in 
order to obtain the opinion of various 
state registrars. This is offered in order 
to provide comparable and compatible 
public service at the state or national 
level.”

The regulation was not changed to 
incorporate these comments for the 
following reasons. The VA has 
experienced many cases in which 
children have protested the disinterment 
of their mother, or father, when the 
decedent’s legal spouse authorized the 
disinterment. There have also been 
many cases where a brother, or sister, 
has protested the disinterment of 
another sibling when the mother, or 
father, authorized the disinterment. The 
VA does not wish to become involved in 
family disputes. The problems we have 
experienced here can be avoided by 
obtaining the consent and signature of 
all living immediate family members 
prior to permitting the disinterment.

The next of kin are responsible for 
making and paying all expenses for a 
disinterment. These arrangements 
include compliance with local and state 
health laws or regulations, engagement 
of a funeral director to accomplish the 
disinterment, and recasketing the 
remains (if necessary). The VA does not 
make arrangements in behalf of the next 
of kin for a disinterment.

The second respondent commented on 
several items contained in the 
regulation. These comments have been 
summarized as follows: “By way of 
general comment, it would apppear that 
the VA is trying to make disinterment as 
difficult as possible for the family of a 
deceased veteran. In most instances, it 
is more difficult to disinter human 
remains from a veterans cemetery than 
it is from other cemeteries.” The 
respondent also stated “* * * the 
proposed definition of immediate family 
member as found in § 1.621 is too broad 
and conflicts with many state statutory 
provisions on disinterment. The problem 
is that it includes two classes of family 
members—the surviving and not 
remarried spouse and children. The 
effect, of this defintion is that approval 
must be obtained from two distinct 
classes.” The respondent suggested that 
immediate family members be redefined

to limit its application to one class of 
family member and that it list an order 
of preference. The respondent further 
stated that “* * * the proposed 
requirement that requests for 
disinterment be accompanied by a full 
statement of reasons, as prescribed in 
§ 1.621(b)(1), is repugnant to a 
democratic society and constitutes an 
invasion of privacy.” “In addition to 
constituting an invasion of privacy, the 
proposed regulation further provides 
that ** * * disinterments will be 
permitted only for cogent reasons * * *’ 
In effect the VA establishes itself as the 
judge of whether a family’s motives are 
acceptable to the government.” The 
respondent “* * * strongly recommends 
that any requirement for information 
about the reasons or motives for 
disinterment be deleted and the VA only 
seek information about the location of 
the reinterment.” The respondent 
commented that * * * * *  the proposed 
requirement that each signature be 
notarized, as found in § 1.621(b)(2), 
presents significant procedural 
impediments to families seeking 
disinterment from a national cemetery 
as long as the definition of immediate 
family members remain as proposed.” 
The respondent also commented “* * * 
that the VA adopt a disinterment from 
national cemetery regulation that defers 
to state statutory provisions. In so doing, 
the possibility of conflict and confusion 
between state laws regarding ownership 
of human remains would be avoided 
and the insensitivity of the present 
requirements would be removed.”

The regulation was not changed to 
incorporate the above comments and 
recommendations for the following 
reasons. Public Law 93-43, enacted by 
Congress in September 1973, authorized 
the VA to establish and maintain 
national cemeteries for the burial of 
eligible veterans and their dependents. 
Congress did not provide for 
disinterments under Public Law 93-43. A 
disinterment is not a veteran’s burial 
benefit. The VA considers all burials in 
national cemeteries to be permanent 
and final and a disinterment is 
authorized only for the most compelling 
reasons. The VA does not become 
involved with family disputes and to 
avoid any problem it is necessary to 
obtain the consent and signature of all 
immediate family members prior to 
authorizing a disinterment. The VA will 
abide by decisions of local courts 
whenever family disputes are brought 
before such tribunal.

National cemeteries are under the 
jurisdiction of the VA. Public Law 93-43 
granted the Administrator of the VA 
authority to make all rules and

regulations which are necessary or 
appropriate to carry out the 
responsibilities of administering 
national cemeteries. The VA, therefore, 
would not defer disinterments from 
national cemeteries to state statutory 
provisions.

The Administrator has determined 
that this regulation is nonmajor in 
accordance with Executive Order 12291, 
Federal Regulation. The Administrator 
hereby certifies that this proposed 
amendment will not, if promulgated, 
have a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b), this 
proposed rule is therefore exempt from 
the initial and final regulatory flexibility 
analyses requirements of sections 603 
and 604. The reason for this certification 
is that these regulations apply almost 
exclusively to individual veterans and 
their survivors. They will have no 
significant impact on small entities (i.e., 
small business, small private profit and 
nonprofit organizations, and small 
governmental jurisdictions).

There is no Catalog of Federal 
Domestic Assistance Number for 
disinterment of remains from national 
cemeteries.

Information collection requirements 
contained in this regulation (§ 1.621) 
have been approved by the Office of 
Management and Budget under the 
provisions of the Paperwork Reduction 
Act of 1980 (P.L. 96-511) and have been 
assigned OMB control number 2900- 
0365,
List of Subjects in 38 CFR Part 1

Cemeteries, Claims, Government 
property, Veterans.

Tlie proposed regulations are hereby 
adopted as final and are set forth below.

Approved: October 26,1982.
By direction of the Administrator.

Everett Alvarez, Jr.,
Deputy Administrator.

PART 1—GENERAL PROVISIONS

38 CFR 1.621 is amended by revising 
paragraphs (a) and (b) to read as 
follows:

§ 1.621 Disinterments from national 
cemeteries.

(a) Interments of eligible decedents in 
national cemeteries are considered 
permanent and final. Disinterments will 
be permitted only for cogent reasons 
and then only with the prior written 
authorization of the Chief Memorial 
Affairs Director. Disinterments from a 
national cemetery will be approved only
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when all living immediate family 
members of the decedent, to include the 
person who initiated the interment 
(whether or not he or she is a menber of 
the immediate family), give their written 
consent, or when a court order or state 
instrumentality of competent jurisdiction 
directs the disinterment. “Immediate 
family members” are defined as 
surviving spouse, if not married, all 
adult children of the decedent, 
appointed guardian(s) of minor children, 
the appointed guardian of the surviving 
unremarried spouse or of the adult 
child(ren) of the decedent. When the 
person who initiated the interment is the 
remarried spouse, his or her written 
consent will not be required. In the 
absence of a surviving unremarried 
spouse and children, the decedent’s 
parents will be considered “immediate 
family members.” (38 U.S.C. 1004)

(b) All requests for authority to 
disinter remains will be submitted on 
VA Form 40-4970, Request for 
Disinterment, and will include the 
following information:

(1) A full statement of reasons for the 
proposed disinterment.

(2) Notarized statements by all 
eligible living immediate family 
members of the decedent, to irfclude the 
person who initiated the interment 
(whether or not he or she is a member of 
the immediate family), that they consent 
to the proposed disinterment.

(3) A notarized statement, by the 
person requesting the disinterment that 
those who supplied affidavits comprise 
all the living immediate family members 
of the deceased. (38 U.S.C. 1004) 
(Approved by the Office of Management 
and Budget under OMB control number 
2900-0365.)
[FR Doc. 82-30911 Filed 11-10-82; 8:45 am]

BILLING CODE 8320-01-M

38 CFR Part 17

Medical Benefits; Recovery of the Cost 
of Certain Health Care

agency: Veterans Administration. 
action : Final regulations.

sum m a ry : The Veterans Administration 
is amending its Medical Series of 
regulations to provide for 
reimbursement of medical costs in 
certain cases. The Veteran’s Health 
Care, Training, and Small Business Act 
of 1981 provides statutory authority for 
seeking reimbursement for care and 
services furnished veterans for a 
nonservice-connected disability where 
entitlement to such are exists under 
workers’ compensation plans or 
programs, uninsured motorists’

insurance or a Uniform Crime Victims 
Reparation statute. The Act also 
requires that the Administrator 
prescribe regulations for determining the 
reasonable cost of such care and 
service.
d a t e : These regulations are effective 
October 26,1982.
FOR FURTHER INFORMATION CONTACT: 
Joseph F. Fleckenstein (202) 389-2851. 
SUPPLEMENTARY INFORMATION: This 

' regulation implements Section 629 of 
Title 38, United States Code, as added 
by Public Law 97-72. The United States 
has the righf to recover the reasonable 
cost of care and services provided a 
veteran for a nonservice-connected 
disability from k State, or political 
subdivision of a State, employer, 
employer’s insurance carrier, or 
autonjobile accident reparations 
insurance carrier to the extent that the 
veteran, or the provider of care and 
services to the veteran, would be 
eligible to receive reimbursement or 
indemnification for such care and 
services if the care and services had not 
been furnished by a department or 
agency of the United States. The amount 
that may be recovered by the United 
States may not exceed the lesser oi (1) 
an amount equal to the reasonable cost 
of the care and services furnished the 
veteran or (2) the maximum amount 
specified by the law of the State or 
political subdivision concerned or by 
any relevant contractual provision to 
which the veteran was a party or was 
subject. Effective with the enactment of 
Public Law 97-72 on November 3,1981, 
the Veterans Administration has 
statutory authority to recover 
reasonable costs of care and services 
from workers’ compensation plans or 
programs, uninsured motorists’ 
insurance, or a Uniform Crime Victims 
Reparation Act.

On pages 35013 amd 35014 of the 
Federal Register of August 12,1982, 
proposed regulations were published for 
Title 38, Code of Federal Regulations, 
§17.62(h). Interested persons were given 
30 days to submit comments, 
suggestions or recommendations. No 
comments were received regarding the 
proposed regulations. The proposed 
regulations are hereby adopted without 
change and are set forth below.

The Agency Head has determined that 
these revisions to VA regulations are 
nonmajor in accordance with the 
requirements of Executive Order 12291, 
Federal Regulation. The Administrator 
hereby certifies, as required by the 
Regulatory Flexibility Act (Pub. L. 96- 
354), that these revisions will not have a 
significant economic impact on a 
substantial number of small entities

because recovery of medical care costs 
in these situations has been, and still is 
being pursued under existing VA 
regulations. This regulation simply 
implements new Federal statutory 
authority to recover such costs and 
provides the method by which these 
charges are set. That method for 
computing charges is unchanged from 
the present VA practice.

List of Subjects in 38 CFR Part 17
Alcoholism, Claims, Dental health, 

Drug abuse, Foreign relations, 
Government contracts, Grant 
programs—health, Health care, Health 
facilities, Health professions, Medical 
devices, Medical research, Mental 
health programs, Nursing homes, 
Philippines, Veterans.
(Catalog of Federal Domestic Assistance 
Program Numbers: 64.009, 64.010, 64.011, 
64.012, and 64.013)

Approved: October 26,1982.
By direction of the Administrator.

Everett Alvarez, Jr.,
Deputy Administrator.

PART 17—MEDICAL

A new paragraph (h) is added to 
§ 17.62 to read as follows:

§ 17.62 Charges for care or services.
*  *  *  *  *  -*

(h) Furnished for nonservice 
connected disabilities.

(1) Charges at rates prescribed by the 
Administrator shall be made for 
inpatient or outpatient care and services 
rendered a veteran for nonservice 
connected disabilities.

(i) Incident to the veteran’s 
employment and the disability is 
covered under a workers’ compensation 
law or plan that provides reimbursement 
or indemnification for the cost of such 
care and services,

(ii) As the result of a motor vehicle 
accident in a State which requires 
automobile accident reparations 
insurance, or

(iii) As the result of a crime of 
personal violence that occurred in a 
State, or a political subdivision of a 
State, in which a person so injured is 
entitled to receive health care and 
services for that injury at the expense of 
the State or subdivision.

(2) The method for computing charges 
for Veterans Administration medical 
care and services is based on the 
Veterans Administration Cost 
Distribution Report, which sets forth the 
actual basic costs and per diem rates by 
type of inpatient care and outpatient 
visit. Factors for depreciation of 
buildings and equipment and Central
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Office overhead are added, based on 
Veterans Administration accounting 
manual instructions. Additional factors 
are added for interest on capital 
investment and for standard fringe 
benefit costs covering Government 
employee retirement and disability 
costs. The current year billing rates are 
projected on prior year actual rates by 
applying the budgeted percentage 
increase with an additional allowance 
for the civilian pay raise. The amount 
that may be recovered may not exceed 
the lesser of

(i) An amount equal to the reasonable 
cost of the care and services furnished 
the veteran, or

(ii) The maximum amount specified by 
the law of the State or political 
subdivision concerned or by any 
relevant contractual provision to which 
the veteran was party or was subject.
(38 U.S.C. 629, Pub. L. 97-72)
(38 U.S.C. 210(c))
[FR Doc. 82-30912 Filed 11-9-82; 8:45 am]

BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52
t A -5-FR L—2212-2(b)]

Approval and Promulgation of 
Implementation Plans; Indiana
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Partial withdrawal of final 
rulemaking.

SUMMARY: On November 24,1981, the 
Indiana Air Pollution Control Board 
submitted revisions to the ozone and 
total suspended particulate portions of 
its State Implementation Plan (SIP). The 
revisions are in the form of operating 
permits for Jeffboat, Incorporated, 
Jeffersonville; Tecumseh Pipe Line 
Company, Schererville; and Wayne 
Transportation Division of Wayne 
Corporation, Richmond. On June 22,1982 
(47 FR 26832), EPA announced the 
availability of these revisions and 
approved the permits as a revision to 
the Indiana SIP. EPA subsequently 
received a request for an opportunity to 
submit an adverse or critical comment 
on this approval of the operating permit 
for Jeffboat, Incorporated. Accordingly, 
EPA is today withdrawing its approval 
of this revision for Jeffboat,
Incorporated. EPA approval of the 
emission limits for Tecumseh Pipe Line 
Company and Wayne Transportation 
Division remain in effect. Elsewhere in 
today’s Federal Register, EPA is 
proposing to approve the Jeffboat,

Incorporated, revision and providing an 
opportunity to comment on the proposed 
approval.
EFFECTIVE DATE: This final rulemaking is 
effective on November 10,1982. 
a d d r e s s e s : Copies of the SIP revision 
are available for inspection at the 
following addresses:
The Office of the Federal Register, 1100 

L Street NW., Room 8401,
Washington, D.C. 20408 

Environmental Protection Agency, Air 
Programs, Branch, Region V, 230 South 
Dearborn Street, Chicago, Illinois 
60604

Environmental Protection Agency,
Public Information Reference Unit, 401 
M Street SW., Washington, D.G 20460 

Indiana Air Pollution Control Division, 
Indiana State Board of Health, 1330 
West Michigan Street, Indianapolis, 
Indiana 46206

FOR FURTHER INFORMATION CONTACT: 
Sharon Reinders (312) 886-6034. 
SUPPLEMENTARY INFORMATION: On 
November 24,1981, the Indiana Air 
Pollution Control Board submitted 
revisions to the ozone and total 
suspended particulate portions of its 
State Implementation Plan (SIP). The 
revisions are in the form of operating 
permits for Jeffboat, Incorporated, 
Jeffersonville; Tecumseh Pipe Line 
Company, Schererville; and Wayne 
Transportation Division of Wayne 
Corporation, Richmond. On June 22,1982 
(47 FR 26832), EPA announced the 
availablility of these revisons and 
approved the permits as revisions to the 
Indiana SIP. The reader is referred to 47 
FR 26832 for further information about 
the revision.

In the approval notice of June 22,1982, 
EPA advised the public that it was 
deferring the effective date of its 
approval for 60 days, until August 23, 
1982, to provide an opportunity for the 
public to submit comments on the 
revision. EPA also announced that, if 
within 30 days of the publication of the 
notice of approval we received notice 
that someone wanted to submit an 
adverse or critical comment, we would 
withdraw the approval and begin a new 
rule by proposing action and 
establishing a 30-day comment period.

EPA has received notice that a 
member of the public wants to submit 
an adverse or critical comment on the 
revision pertaining to Jeffboat, 
Incorporated, in Jeffersonville.
Therefore, in accordance with the 
procedure described above, EPA is 
today withdrawing its June 22,1982, 
approval of the operating permit for 
Jeffboat, Incorporated. Elsewhere in 
today’s Federal Register, EPA is 
proposing to approve this permit as a

SIP revision and establishing a 30-day 
comment period on its proposed 
approval. EPA’s June 22,1982, approval 
of emission limits for Tecumseh Pipe 
Line and Wayne Transportation 
Division remain in effect. EPA’s 
approval of these limits were effective 
as of August 23,1982.

EPA is withdrawing this action 
without providing prior notice or 
opportunity to comment. EPA finds that 
it has good cause within the meaning of 
5 U.S.C. 553(b) to proceed without notice 
and comment. Notice and comment 
would be impracticable because EPA 
needs to withdraw its approval as 
quickly as possible in order to consider 
the comments which members of the 
public want to submit. Moreover, further 
notice is not necessary because EPA has 
already informed the public that it 
would follow this procedure if it 
received a request for an opportunity to 
comment. (See 46 FR 41051 and 46 FR 
44477.) For the same reason, EPA finds it 
has good cause under 5 U.S.C. 553(b) to 
make this withdrawal immediately 
effective.

Under Executive Order 12291, today’s 
action is not “Major”. The Office of 
Management and Budget has exempted 
this rule from the requirements of 
Section 3 of Executive Order 12291.

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations.

This notice is issued under authority 
of sections 110 and 172 of the Clean Air 
Act, as amended (42 U.S.C. 7410 and 
7502).

Dated: November 3,1982.
Anne M. Gorsuch,
Administrator.

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS

Title 40 of the Code of Federal 
Regulations, Chapter I, Part 52 is 
amended as follows:

1. Section 52.770(c) is amended by 
revising subparagraph (32) as follows:

§ 52.770 Identification of plan.
* * * * *

(c) * * *
(32) On November 24,1981, Indiana 

submitted site specific emission 
limitations for Tecumseh Pipe Line
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Company, Schererville; and Wayne 
Transportation Division, Richmond.
[FR Doc. 82-30922 Filed 11-9-82; 8:45 am]

BILLING CODE 6560-50-M

40 CFR Parts 60 and 61 
(A-4-FRL 2239-5)

Standards of Performance for New 
Stationary Sources, National Emission 
Standards for Hazardous Air 
Pollutants; Florida: Delegation of 
Authority

AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.

SUMMARY: These amendments institute 
address changes for reports and 
applications required from operators of 
certain sources subject to Federal 
regulations. EPA has delegated to the 
State of Florida authority to administer 
and enforce 40 CFR Part 60 (Standards 
of Performance for New Stationary 
Sources) and 40 CFR Part 61 (National 
Emission Standards for Hazardous Air 
Pollutants). These amendments provide 
that all reports, requests, applications, 
submittals, and communicajions 
required by these Federal standards will 
now be sent to the State.
EFFECTIVE DATE: June 10, 1982. 
a d d r e s s e s : Copies of the Florida 
request and EPA’s delegation letter may 
be examined during normal business 
hours at the following locations:
Air Planning Section, EPA, Region IV, 

345 Courtland Street NE., Atlanta, 
Georgia 30365

Bureau of Air Quality Management, 
Florida Department of Environmental 
Regulation, Twin Towers Office 
Building, 2600 Blair Stone Road, 
Tallahassee, Florida 32301 
All requests, reports, applications, 

submittals, and other communications 
required by the Federal standards listed 
below should be sent to the Florida 
address rather than to EPA Region IV. 
fo r  f u r t h e r  in f o r m a t io n  c o n t a c t :
Mr. Barry Gilbert, Air Management 
Branch, Environmental Protection 
Agency, Region IV, 345 Courtland Street 
NE., Atlanta, Georgia 30365, phone 404/ 
881-3286.
SUPPLEMENTARY INFORMATION: EPA 
reviewed the pertinent laws of the State 
of Florida and the rules and regulations 
thereof, and determined that they 
provide an adequate and effective 
procedure for implementation of the 
NSPS and NESHAPS by the State of 
Florida. Therefore, pursuant to Section

111 of Pub. L. 91-604 (1970) as amended 
by Pub. L. 95-95 (1977), the Clean Air 

Act (CAA) as amended, we delegated 
our primary authority for 
implementation and enforcement of 
NSPS and NESHAPS to the State of 
Florida as follows:

A. Responsibility for all sources 
located or to be located in the State of 
Florida subject to the Standards of 
Performance for New Stationary 
Sources promulgated in 40 CFR Part 60 
and amendments thereto as published in 
the Federal Register as of the date of the 
State’s request (May 19,1982). The 
categories of new sources covered by 
this responsibility are: Fossil-Fuel Fired 
Steam Generators (D); Incinerators (E); 
Portland Cement Plants (F); Nitric Acid 
Plants (G); Sulfuric Acid Plants (H); 
Asphalt Concrete Plants (I); Petroleum 
Refineries (J); Storage Vessels for 
Petroleum Liquids (K); Secondary Lead 
Smelters (L); Secondary Brass & Bronze 
Plants (M); Iron & Steel Plants (N); 
Sewage Treatment Plants (O);
Phosphate Fertilizer Industry—Wet 
Process Phosphoric Acid Plants (T), 
Superphosphoric Acid Plants (U), 
Diammonium Phosphate Plants (V), 
Triple Superphosphate Plants (W), and 
Granular Triple Superphosphate Storage 
Facilities (X); Ferroalloy Production 
Facilities (Z); Steel Plants: Electric Arc 
Furnaces (AA); Grain Elevators (DD); 
Gas Turbines (GG); Automobile & Light- 
Duty Truck Coating Operations (MM); 
and Ammonium Sulfate Manufacture
(PP).

B. Responsibility for all sources 
located or to be located in the State of 
Florida subject to the National 
Emissions Standards for Hazardous Air 
Pollutants promulgated in 40 CFR Part 
61 and amendments thereto as 
published in the Federal Register as of 
the date of the State’s request (May 19, 
1982). The categories of new sources 
covered by this responsibility are: 
Asbestos (B); Beryllium (C); Beryllium 
Rocket Motor Firing (D); Mercury (E); 
and Vinyl Chloride (F).

C. This delegation is based upon 
several conditions which are listed in 
our June 10,1982, letter of delegation.

The Regional Administrator finds 
good cause for foregoing prior public 
notice and for making this rulemaking 
effective immediately in that it is an 
administrative change and not one of 
substantive content. No additional 
substantive burdens are imposed on the 
parties affected. The delegation which is 
reflected by this administrative 
amendment was effective on June 10, 
1982, and it serves no purpose to delay 
the technical change of this addition of

the state address to the Code of Federal 
Regulations.

The Office of Management and Budget 
has exempted this regulation from the 
OMB review requirements of Section 3 
of Executive Order 12291.

List of Subjects in 40 CFR Parts 60 and 
61

Air pollution control, Aluminum, 
Ammonium sulfate plants, Asbestos, 
Beryllium, Cement industry, Coal, 
Copper, Electric power plants, Glass and 
glass products, Grains, Hazardous 
materials, Intergovernmental relations, 
Iron, Lead, Mercury, Metals, Motor 
vehicles, Nitric acid plants, Paper and 
paper products industry, Petroleum, 
Phosphate, Sewage disposal, Steel, 
Sulfuric acid plants, Vinyl chloride, 
Waste treatment and disposal, Zinc.
(Secs. 101,110, 111, 112, 301, Clean Air Act, as 
amended. (42, U.S.C. 7401, 7411, 7412, 7601)) 

Dated October 26,1982.
Charles R. Jeter,
Regional A dministrator.

PART 60—STANDARDS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES

Part 60 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows:

In § 60.4, paragraph (b)(K) is added as 
follows:

§ 60.4 Address.
* ★  * * ★

(b) * * *
(K) Bureau of Air Quality Management, 

Department of Environmental Regulation,
Twin Towers Office Building, 2600 Blair 
Stone Road, Tallahassee, Florida 32301.

PART 61—NATIONAL EMISSION 
STANDARDS FOR HAZARDOUS AIR 
POLLUTANTS

Part 61 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows:

In § 61.04, paragraph (b)(K) is added 
as follows:

§ 61.04 Address.
* * * * *

(b) * * *
(K) Bureau of Air Quality Management, 

Department of Environmental Regulation,
Twin Towers Office Building, 2600 Blair 
Stone Road, Tallahassee, Florida 32301.
[FR Doc. 82-30906 Filed 11-9-82; 8:45 am]

BILUNG CODE 6560-50-M
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40 CFR Part 52 
[A -9 -FR L  2235-7]

Approval and Promulgation of 
Implementation Plans; California State 
Implementation Plan Revision
AGENCY: Environmental Protection 
Agency.
a c t io n : Notice of final rulemaking.

SUMMARY: The Environmental Protection 
Agency (EPA) takes final action to 
approve changes to rules of sixteen Air 
Pollution Districts submitted by the 
California Air Resources Board (CARB) 
as revisions to the California State 
Implementation Plan (SIP). These 
revisions are generally administrative 
and retain the previous emission control 
requirements. EPA reviewed these rules 
with respect to the Clean Air Act and 
determined that they should be 
approved. In addition, this notice 
corrects an administrative error by 
updating 40 CFR 52.222, Extensions, to 
be consistent with recent updates to 40 
CFR 52.238, Attainment dates for 
national standards.
d a t e : This action is effective January 10, 
1983.
ADDRESSES: Copies of the revisions are 
available for public inspection during 
normal business hours at the EPA 
Region 9 office and at the following 
locations.
Public Information Reference Unit, 

Environmental Protection Agency, 
Library, 401 “M” Street, SW., Room 
2404, Washington, D.C. 20460 

Library, Office of the Federal Register, 
1100 “L” Street, NW., Room 8401, 
Washington, D.C. 20460 

FOR FURTHER INFORMATION CONTACT: 
Douglas Grano, Chief, State 
Implementation Plan Section, Air 
Programs Branch, Air Management 
Division, Environmental Protection 
Agency, Region 9, 215 Fremont Street 
San Francisco, CA 94105 (415) 974-7641 
SUPPLEMENTARY INFORMATION: The 
CARB submitted as SIP revisions the 
following rules on the indicated dates:
November 5,1981 

Fresno County
Rule 409.6 Perchloroethylene Dry Cleaning 
Operations

May 20,1982

Monterey Bay Unified
Rule 422 Burning of Wood Wastes

Shasta County
Rule 2:6 Opening Burning General 

Provisions
Rule 2:7 Conditions for Open Burning
Rule 2:8 Agricultural Burning
Rule 2:9 Additional No Bum Days (deleted)

Rule 2:11 Fees
Rule 4:4 Hearing Borad Fees

South Coast AQMD
Rule 303 Hearing Board Fees
Rule 304 Analysis Fees

Tulare County
Rule 104 Enforcement
Rule 405 Process Weight

Yolo-Solano
Rule 4.1 Authorization to Construct Fees 
Rule 4.2 Permit Fee Schedule

Yuba County
Rule 9.6 Equipment Breakdown

August 6,1982 

Bay Area AQMD 
Rule 1-110 Exclusions 
Rule 1-112 Breakdown 
Rule 1-205 Atmosphere 
Rule 1-233 Organic Compound 
Rule 1-234 Organic Compound, Non- 

Precursor
Rule 1-235 Organic Compound, Precursor 
Rule 1-520 Continuous Emission Monitoring 
Rule 1-522 Continuous Emission Monitoring 

and Recordkeeping Procedures 
Rule 1-530 Area Monitoring Downtime 
Rule 1-540 Area Monitoring Data 

Examination
Rule 1-543 Record Maintenance for Two 

Years
Rule 1-544 Monthly Summary 
Rule 1-602 Area and Continuous Emission 

Monitoring Requirements 
Rule 4-303 Abatement Actions 
Rule 5-208 Hazardous Materials, 

Combustible 
Rule 5-402 Reporting 
Rule 6-132 Source Gas Volume (Deleted)

Lake County
Rule 630 Permit Transfers 
Rule 631 Duplicate Permits 
Rule 660.1 Permit Fee Penalty 
Rule 660.2 Cancellation or Denial 
Rule 660.3 Miscellaneous Charges

San Joaquin County
Rule 203 Transfer 
Rule 415 Open Burning 
Rule 503 Filing Petitions 
Rule 521 Emergency Variance

South Coast AQMD
Rule 407 Liquid and Gaseous Contaminants 

Stanislaus County
Rule 203 Transfer 
Rule 503 Filing Petitions

North Coast Air Basin

Del Norte County 
Rule 616 Interim Variance 
Rule 618 Modification of Increments of 

Progress Schedule 
Rule 620 Hearing Procedures

Humboldt County
Rule 616 Interim Variance 
Rule 618 Modification of Increments of 

Progress Schedule 
Rule 620 Hearing Procedures

Mendocino County
Rule 610 Petition Procedures
Rule 616 Interim Variance
Rule 618 Modification of Increments of

Progress Schedule 
Rule 620 Hearing Procedures

Northern Sonoma County
Rule 616 Interim Variance
Rule 618 . Modification of Increments of

Progress Schedule 
Rule 620 Hearing Procedures

Trinity County
Rule 616 Interim Variance
Rule 618 Modification of Increments of

Progress Schedule 
Rule 620 Hearing Procedures

Except as described below for Fresno 
County, these rule revisions are 
administrative and do not significantly 
impact current emisssion control 
requirements.

Rule 409.6 (Perchloroethylene) 
submitted for Fresno County addresses 
a Group II Control Techniques 
Guidelines source category. EPA’s 
evaluation has found the rule to be 
consistent with the Guidelines document 
and, thus, the Part D requirement for 
reasonably available control technology 
is met. Further, since this rule replaces 
requirements in the federal regulation 40 
CFR 52.246, Control o f dry cleaning 
solvent vapor losses, that regulation is 
being rescinded for Fresno County.

Under Section 110 of the Clean Air 
Act as amended, and 40 CFR Part 51, 
EPA is required to approve or 
disapprove these regulations as SIP 
revisions. All rules submitted have been 
evaluated and found to be in accordance 
with EPA policy and 40 CFR Part 51. 
EPA’s detailed evaluation of the 
submitted rules is available at the EPA 
Library in Washington, D.C. and the 
Region 9 office.

It is the purpose of this notice to 
approve all the rule revisions listed 
above and to incorporate them into the 
California SIP. This is being done 
without prior proposal because the 
revisions are noncontroversial, have 
limited impact, and no comments are 
anticipated. The public should be 
advised that this action will be effective 
60 days from the date of this Federal 
Register notice. However, if notice is 
received within 30 days that someone 
wishes to submit adverse or critical 
comments, the approval will be 
withdrawn and a subsequent notice will 
be published before the effective date. 
The subsequent notice will indefinitely 
postpone the effective date, modify the 
final action to a proposed action, and 
establish a comment period.

This notice also corrects an 
administrative error made in final
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notices on the Bay Area, San Diego, 
South Coast, and Stanislaus 
nonattainment area plans (NAPs). 
Although the attainment date extension 
requests for carbon monoxide or ozone 
in these California NAPs were 
approved, they were only codified in 40 
CFR 52.238, Attainment dates for 
national standards. This notice corrects 
40 CFR 52.222, Extensions, to be 
consistent with § 52.238 and the NAPs. 
For Stanislaus County, § 52.238 is also 
corrected with respect to carbon 
monoxide. In addition, this notice 
corrects clerical errors in 40 CFR 52.220, 
Identification o f plan, paragraph (c) (89) 
and (92). These corrections impose no 
new requirements.

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709). The Office of Management and 
Budget has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291.

Under the Clean Air Act, any petitions 
for judicial review of this action must be 
filed in the United States Court of 
Appeals for the appropriate circuit by 
(60 days from today). This action may 
not be challenged later in proceedings to 
enforce its requirements. Incorporation 
by reference of the State 
Implementation Plan for the State of 
California was approved by the Director 
of the Federal Register on July 1,1982
(Secs. 110,172, and 301(a) of the Clean Air 
Act, as amended (42 U.S.C. 7410, 7502 and 
7601(a)).)

List of Subjects in 40 CFR Part 52
Air pollution control, Ozone, Sulfur 

dioxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relation.

Dated: November 3,1982.
Anne M. Gorsuch,
Administrator.

PART 52—[AMENDED]

Subpart F—California

Subpart F of Part 52, Chapter I, Title 
40 of the Code of Federal Regulations is 
amended as follows:

1. Section 52.220 paragraph (c) is 
amended by correcting paragraphs
(c)(89)(iii)-(v) and (92)(vi)(A), and by 
adding paragraphs (c)(104)(iii), (124), 
and (125)(ii)(B) and (iii)-(vii) as follows:

§ 52.220 Identification of plan. 
* * * * *

(c) * * *
(89) * * *

(iii) Yuba County APCD.
(A) Amended Rules 3.8, 3.12, and 3.15.
(iv) Imperial County APCD.
(A) New Rule 418.1.
(v) Monterey Bay Unified APCD.
(A) New Rule 425.

★ * * * *

(92) V  *
(vi) * * *
(A) New or amended Rule 1113.

★  *  #  '  *  *

(104) * * *
(iii) Fresno County APCD.
(A) New or amended Rule 409.6.

* * * * it

(124) Revised regulations for the 
following APCDs submitted on August 6, 
1982, by the Governor’s designee.

(i) Bay Area AQMD.
(A) New or amended Regulation 1: 

Rules 1-100,1-112,1-205,1-233,1-234, 
1-235,1-520,1-522,1-530,1-540,1-543, 
1-544, and 1-602; Regulations 4: Rule 4 - 
303; Regulation 5: Rules 5-208 and 5-402; 
and deletion of Regulation 6: Rule 6-132.

(ii) Lake County APCD.
(A) New or amended Rules 630, 631, 

660.1, 660.2, and 660.3.
(iii) San Joaquin County APCD.
(A) New or amended Rules 203, 415, 

503, and 521.
(iv) South Coast AQMD.
(A) New or amended Rule 407.
(v) Stanislaus County APCD.
(A) New or amended Rules 203 and 

503.
(vi) Del Norte County APCD.
(A) New or amended Rules 616, 618, 

and 620.
(vii) Humboldt County APCD.
(A) New or amended Rules 616, 618, 

and 620.
(viii) Mendocino County APCD.
(A) New or amended Rules 610, 616,

618, and 620.
(ix) Northern Sonoma County APCD, 
(A) New or amended Rules 616, 618,

and 620.

(x) Trinity County APCD.
(A) New or amended Rules 616, 618, 

and 620.
* * * * *

(125) * * *
(ii) * * *
(B) New or amended Rules 303 and 

304.
(iii) Monterey Bay Unified APCD.
(A) New or amended Rule 422.
(iv) Shasta County APCD.
(A) New or amended Rules 2:6, 2:7,

2:8, 2:9, 2:11 and 4:4.
(v) Tulare County APCD.
(A) New or amended Rules 104 and 

405.
(vi) Yolo-Solano APCD.
(A) New or amended Rules 4.1 and 

4.2.
(vii) Yuba County APCD.
(A) New or amended Rule 9.6. 

* * * * *
2. Section 52.222 is amended by 

revising (b)(5)(v) and by adding
(d)(4)(iii), (8), (9) and (10) as follows:

§ 52.222 Extensions. 
* * * * *

( b )  *  *  *

(5) * * *
(v) Stanislaus County APCD for CO 

and TSP.
* * * * *

(d ) * * *
( 4 )  *  *  *

(iii) Stanislaus County for 0 3.
* * * * ir

(8) South Coast Air Basin for 0 3 and 
CO.

(9) Bay Area Air Quality Management 
District for Os and CO.

(10) San Diego Air Basin for 0 3 and 
CO.
* * * * *

3. In § 52.238 the entries for the San 
Joaquin Valley Intrastate are revised as 
follows:

§ 52.238 Attainment dates for national standards.

Pollutants
Air quality control region and ~  wr.

nonattainment area __________ _______________________________________ NO* c o  Q*

Primary Secondary Primary Secondary

San Joaquin Valley Intrastate:

g. Stanislaus County........................................ h ................  h...................... e ........... . e .............. e  i

4. Section 52.246 is amended by 
adding paragraph (b)(3)(iv) as follows:

§ 52.246 Control of dry cleaning solvent 
vapor losses.
* * * * *

(b j*  * *

(3)* * *

(iv) Fresno County APCD. 
* * * * *

[FR Doc. 82-30904 Filed 11-&-82; 8:45 am] 

BILLING CODE 6560-50-M



50866  Federal Register /  Vol. 47, No. 218 /  W ednesday, November 10, 1982 /  R ules_and^egulations

40 CFR Part 52

[Docket No. Rl 906; A -l-FR L-2234-7]

Approval and Promulgation of 
Implementation Plans, Rhode Island; 
Sulfur-in-Fuel and Particulate 
Emission Limitations for Kenyon Piece 
Dye Works

a g e n c y : Environmental Protection 
Agency (EPA).

a c t io n : Final Rule.

s u m m a r y : EPA is approving State 
Implementation Plan revisions 
submitted by the State of Rhode Island. 
These revisions provide Kenyon Piece 
Dye Works with one year long variances 
from the State’s sulfur-in-fuel and 
particulate emission limitations. The 
intended effect of this action is to allow 
Kenyon to burn less expensive fuel.
EFFECTIVE DATE: November 10,1982.

a d d r e s s e s : Copies of the submittal are 
available for public inspection at Room 
2111, JFK Federal Building, Boston, MA 
02203; Public Information Reference 
Unit, EPA Library, 401 M Street, SW., 
Washington, D.C. 20460; Office of the 
Federal Register, 1100 L Street, NW„ 
Room 8401, Washington, D.C. 20408; and 
Air and Hazardous Materials Division, 
Room 204, 75 Davis Street, Providence,
RI 02908.
FOR FURTHER INFORMATION CONTACT: 
Brian Hennessey (617) 223-5137.

SUPPLEMENTARY INFORMATION: On July
29,1982, (47 FR 32741), EPA published a 
Notice of Proposed Rulemaking (NPR) 
approving one year variances for 
Kenyon Piece Dye Works from 
Regulations 8 (limiting the sulfur content 
in fuel) and 13 (particulate emission 
limitations). The revisions and the 
rationale for EPA’s proposed action are 
explained in that NPR and will not be 
restated here. No public comments were 
received on the NPR. The July 29 NPR 
was parallel processed concurrently 
with Rhode Island’s rulemaking 
procedures. The State’s final submittal, 
dated July 1,1982, included an 
additional permit condition for Kenyon 
which addressed the one stipulation in 
the NPR. This permit condition requires 
that Kenyon not exceed a particulate 
emission limitation of 0.15 pounds per 
million Btu actual input while burning 
the higher sulfur fuel. This substitute 
particulate emission limitation will 
protect air quality standards and will 
not allow the source to exceed 
increments established for the 
Prevention of Significant Deterioration.

Action: EPA is approving the State’s 
July 1,1982 submittal. It is effective for a 
period of up to one (1) year from today.

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Exectuive 
Order 12291.

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See 307(b)(2).)
List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons.
(Sec. 110(a) ahd Sec. 301(a), Clean Air Act, as 
amended (42 U.S.C. 7410(a) and.7601(a))) 

Dated: November 4 ,1982. *

Anne M. Gorsuch,
Administrator.

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Rhode Island was approved by the Director 
of the Federal Register on July 1,1982.

PART 52—[AMENDED]
Part 52 of Chapter I, Title 40 of the 

Code of Federal Regulations is amended 
as follows:

Subpart 00—Rhode Island

In § 52. 2070, paragraph (c) is 
amended by adding subparagraph (16) 
as follows:

§ 52.2070 Identification of plan. 
* * * * *

(c) ***
(16) Variances from Regulations 8, 

“Sulfur Content in Fuels” and 13, 
“Particulate Emissions from Fossil Fired 
Steam or Hot Water Generating Units”, 
for Kenyon Piece Dye Works, Richmond, 
submitted on July 1,1982.

[FR Doc. 82-30883 Filed 11-9-82; 8:45 am]

BILLING CODE 6560-50-M

40 CFR Part 52 

[A -6-FR L 2221-71

Approval and Promulgation of 
Implementation Plans; Texas Bulk 
Gasoline Plants, Bulk Terminals, and 
Service Station Stage I Vapor 
Recovery

a g e n c y : Environmental Protection 
Agency (EPA).

a c t io n : Final r u le .___________________

s u m m a r y : This action approves 
revisions to the Texas State 
Implementation Plan (SIP) submitted by 
the Governor on April 13,1979, and July
25.1980. These revisions were proposed 
for approval by EPA in the August 5,
1982, issue of the Federal Register (47 FR 
33991). The April 13,1979, submittal 
revised Texas Air Control Board (TACB) 
Regulation V to provide control of 
volatile organic compound (VOC) 
emissions at gasoline bulk plants, bulk 1 
terminals, and from the filling of 
gasoline storage vessels at motor vehicle 
fuel dispensing facilities (Stage I vapor 
recovery at service stations). The July
25.1980, submittal revised TACB 
Regulation V to specify a leak tight 
condition for vapor collection systems 
while operating at the three gasoline 
marketing operations noted above. In 
addition, this action promulgates test 
methods and procedures for vapor 
collection systems in use at the gasoline 
marketing operations. Further, this 
action exempts counties from federally 
promulgated regulations that control 
VOC emissions from the above 
mentioned gasoline marketing 
operations where approval of the 
revision causes equivalent federal and 
State Regulations to be applicable. This 
action corrects an error made in the July
1,1982, issue of the Federal Register at 
47 FR 28623.
EFFECTIVE DATE: December 10,1982. 
a d d r e s s e s : Incorporation by reference 
material is available for inspection 
during normal business hours at the 
following locations:
The Office of the Federal Register, 1100 

L Street NW., Room 8401,
Washington, D.C. 20460 

EPA, Public Information Reference Unit, 
401 M Street SW., Room 2922, 
Washington, D.C. 20460 

FOR FURTHER INFORMATION CONTACT: 
Richard Rayboume, SIP Section, 6AW- 
AS, Environmental Protection Agency, 
Region 6 Office, (214) 767-1518. 
SUPPLEMENTARY INFORMATION: On 
November 6,1973, at 38 FR 30643 and 44 
(amended at 42 FR 37380, July 21,1977) 
EPA promulgated regulations providing 
control of certain VOC sources in a total 
of 23 Texas counties. These regulations 
were promulgated because the State’s 
ozone control strategy was determined 
to be inadequate with regard to 
attainment of the ozone standards 
within the time frame specified by the 
Clean Air Act (CAA). The federal 
regulations as written provide coverage 
for 12 counties in the Houston and San 
Antonio area (40 CFR 52.2285), and 11
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counties in the Dallas-Fort Worth area 
(40 CFR 52.2286). The intent of both 
federal promulgations was to control 
VOC emissions from gasoline bulk 
terminals, bulk plants, and from the 
filling of gasoline storage vessels at 
motor vehicle fuel dispensing facilities 
(Stage I vapor recovery at service 
stations).

Pursuant to Part D of Title I of the 
Clean Air Act (CAA) as amended in 
1977, the Governor ofTexas submitted 
SIP revisions on April 13,1979, after 
adequate notice and public hearing. As 
part of the ozone control strategy, these 
revisions provide control of VOC 
emissions via TACB Regulation V 
subsections 131.07.52.101-.104 (now 
115.111-.113) regarding bulk terminals, 
131.07.53.101-.103 (now 115.121-.123) 
regarding bulk plants, and 131.07.54.101- 
.105 (now 115.131-.135) regarding Stage I 
vapor recovery at service stations.

After evaluation of the State’s 
submittal, EPA issued a final rule (45 FR 
19231) on March 25,1980 in which no 
action was taken regarding the State’s 
revisions to the above referenced 
subsections. The no action specified that 
the Federal regulations would remain in 
effect for Harris, Galveston, Brazoria, 
Bexar, Dallas, and Tarrant Counties, 
based on differences between the State 
and Federal versions of the regulations. 
The State regulations were approved for 
El Paso, Nueces, Ector, Gregg, Jefferson, 
Orange and Travis Counties, since these 
counties were not covered by the 
federally promulgated regulations.
EPA’s evaluation of the State’s 
submittal, “Review of Texas State 
Implementation Plan Revision of April 
13,1979; June 1979,” discusses the 
differences between the State and 
Federal versions of the regulations. EPA 
reevaluated the State’s submittal in light 
of information provided by the 
applicable Control Technique 
Guidelines for gasoline marketing 
operations and current EPA policy, and 
in the August 5,1982 issue of the Federal 
Register proposed approval of the 
revisions for the reasons specified in the 
Agency’s evaluation report.1 Public 
comment was solicited on August 5,
1982 regarding the Agency’s proposed 
action. No comments were received. By 
this action, EPA is approving the 
revisions regarding the above noted 
TACB gasoline marketing subsections.

Exemption From Federal Regulations
Approval of the State’s above 

referenced subsections causes

’ E P A  R e v ie w  o f  T e x a s  S t a t e  Im p le m e n ta t io n  P la n  
R e v is io n : B u lk  G a s o l in e  P la n ts ,  B u lk  T e r m in a ls ,  a n d  
S e r v ic e  S ta t io n  S t a g e  I  V a p o r  R e c o v e r y ,  A p r il  1 3 , 
1979; M a y , 1 9 8 2 .

equivalent Federal and State regulations 
to become applicable in certain 
counties. EPA is therefore exempting 
these counties from the Federal 
regulations to avoid a situation of 
overlapping requirements as follows:

Harris County is subject to all three 
State subsections, therefore EPA 
exempts Harris County from the 
federally promulgated regulations.

Dallas, Tarrant, Bexar, Brazoria, and 
Galveston Counties are subject to the 
State’s subsections with regard to bulk 
terminals and Stage I vapor recovery at 
service stations. EPA is therefore 
exempting these counties from the 
federally promulgated regulations as 
they pertain to bulk terminals and Stage 
I vapor recovery at service stations.
Submittal of July 25,1980

On July 25,1980, the Governor of 
Texas submitted, among other things, 
TACB Regulation V subsection 115.261, 
“Control of Volatile Organic Compound 
Leaks From Gasoline Tank Trucks in 
Harris County,” after adequate notice 
and public hearing. This subsection was 
submitted as a control measure required 
as part of the ozone nonattainment area 
control strategy developed to meet the 
requirements of Part D of Title I of the 
CAA, as amended in 1977. Subsection 
115.261 was approved by EPA on May 3, 
1982, at 47 FR 18857.

A related portion of the July 25,1980 
submittal specifies a leak tight condition 
for vapor collection systems while 
operating at the three gasoline 
marketing operations discussed 
previously in this notice. This portion of 
the submittal thus becomes an integral 
part of the State’s applicable 
subsections, which are approved by this 
notice. The State, however, has not 
included appropriate test methods and 
procedures for determining compliance 
with the emission limitations for vapor 
collection systems as required by the 
State’s subsections. The lack of such 
test methods renders these regulations 
federally unenforceable. EPA proposed 
to use the test methods and procedures 
adopted by the State of Louisiana and 
approved by EPA on October 29,1981 
(at 46 FR 53412) for the purpose of 
Federal enforcement for the affected 
vapor collection systems. By this action, 
EPA is approving the above mentioned 
portion of the July 25,1980 submittal and 
promulgating the Louisiana test methods 
and procedures with regard to the 
affected vapor collection systems.

This action serves to correct an error 
in the July 1,1982 Federal Register (47 
FR 28623) which approved the deletion 
of five Texas Counties from Stage I 
vapor recovery for the filling of gasoline 
storage vessels at motor vehicle fuel

dispensing facilities. In the July 1 notice, 
paragraph (c)(40) of § 52.2270 of 40 CFR 
Part 52 was incorrectly amended by 
referencing Texas Air Control Board 
Regulation V Subchapter 115.131 
(formerly 131.07.54). The correct 
reference is Subchapter 115.135 
(formerly 131.07.54.105),

Under Executive Order 12291, todays 
action is not "Major.” It has been 
submitted to the Office of Management 
and Budget (OBM) for review.

Under section 307(b)(1) of the Act,., 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit within 60 days of today’s date. 
This action may not be challenged later 
in proceedings to enforce its 
requirements. [See section 307(b)(2)).

Incorporation by reference of the 
State Implementation Plan for Texas 
was approved by the Director of the 
Federal Register on July 1,1982.

This notice of final rulemaking is 
issued under the authority of sections 
110 and 172 of the Clean Air Act, 42
U.S.C. 7410 and 7502.

List of Subjects in 40 CFR Part 52
Air Pollution Control, Ozone, Sulfur 

oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations.

Dated: November 4,1982.
Anne M. Gorsuch,
Administrator.

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows:

Subpart SS—Texas

1. In § 52.2270, paragraph (c) is 
amended by correcting subparagraph 
(40) and adding new subparagraphs (48) 
and (49) to read as follows:

§52.2270 Identification of plan. 
* * * * *  %

(c) * * *
(40) Revisions to Subchapter 115.135 

(formerly 131.07.54.105) of Regulation V 
were adopted by the Texas Air Control 
Board on September 7,1979 and 
submitted by the Governor to EPA on 
November 2,1979 (i.e., removal of 
Jefferson, Orange, El Paso, Nueces, and 
Travis Counties).
* * * * *

(48) Revisions to Subchapters 115.111- 
.113 (formerly 131.07.52.101-.104) 
regarding gasoline bulk terminals,



115.123-.124 (formerly 131.07.53.101-103) 
regarding gasoline bulk plants, and 
X15.131-.135 (formerly 131.07.54.101— 
.105) regarding the filling of gasoline 
storage vessels at motor vehicle fuel 
dispensing facilities (Stage I vapor 
recovery at service stations) of 
Regulation V for the counties of Harris, 
Galveston, Brazoria, Bexar, Dallas, and 
Tarrant were adopted by the Texas Air 
Control Board on March 30,1979 and 
submitted by the Governor to EPA on 
April 13,1979.

(49) Revisions to Subchapters 115.111 
and .113 (formerly 131.07.52.101 and .103) 
regarding gasoline bulk terminals,
115.121 and .123 (formerly 131.07.53.101 
and .103) regarding gasoline bulk plants, 
and 115.131, .132, and .135 (formerly 
131.07.54.101, .102, and .105) regarding 
the filling of gasoline storage vessels at 
motor vehicle fuel dispensing facilities 
(Stage I vapor recovery at service 
stations) of Regulation V were adopted 
by the Texas Air Control Board on July 
11,1980 and submitted by the Governor 
to EPA on July 25,1980.

2. In § 52.2275, paragraph (d) is 
revised to read as follows:

§ 52.2275 Control strategy and 
regulations: Ozone.
* * * * *

(d) For purposes of Federal 
enforcement, the following test methods 
shall be used:

(1) For perchloroethylene dry cleaning 
systems subject to § § 115.221-.223 of 
Regulation V of the Texas Air Control 
Board (TACB) Regulations, compliance 
with the requirements therein shall be 
determined by the following test 
methods and procedures:

(i) There shall be no liquid leakage of 
volatile organic compounds from any 
perchloroethylene dry cleaning system. 
Liquid leakage shall be determined by 
visual inspection of the following 
sources:

(A) Hose connections, unions, 
coupling and valves.

(B) Machine door gasket and seating.
(C) Filter head gasket and seating.
(D) Pumps.
(E) Base tanks and storage containers.
(F) Water separators.
(G) Filter sludge récovery.
(H) Distillation units.
(I) Divertor valves.
(J) Saturated lint from lint basket.
(K) Cartridge filters.

The dryer exhaust must be vented 
through a carbon adsorber or equivalent 
control system for a vented solvent 
concentration of 100 ppm or less before 
dilution as determined by utilizing 
equipment which has already been 
shown to meet this limitation. The 
amount of solvent in filter and 
distillation wastes shall be determined

by utilizing the test method described by 
the American National Standards 
Institute in the paper, “Standard Method 
of Test for Dilution of Gasoline-Engine 
Crankcase Oils.”

(2) For petroleum refineries subject to 
§§ 115.251-.255 of Regulation V of the 
TACB Regulations, compliance with the 
requirements shall be determined by the 
following test methods and procedures:

(i) No component of any petroleum 
refinery shall be allowed to leak at a 
rate which would result in a volatile 
organic compound concentration 
exceeding 10,000 parts per million (ppm) 
when tested in the manner described in 
Appendix B of the OAQPS guideline 
series: “Control of Volatile Organic 
Compound Leaks from Petroleum 
Refinery Equipment,” (EPA 450/2-78- 
036).

(3) For gasoline tank trucks subjects to 
§§ 15.261-.264 of Regulation V of the 
TACB Regulations and for vapor 
collection systems subject to §§ 115.111- 
.113,115.121-.123, and 115.131-.135 of 
Regulation V of the TACB Regulations, 
compliance with the requirements 
therein shall be determined by the 
following test methods and procedures:

(i) Gasoline tank trucks. Gasoline 
tank trucks and their vapor collection 
systems shall not sustain a pressure 
change of more than three inches of 
water (0.75kPa) in five minutes when 
pressurized to eighteen inches of water 
(4.5kPa) or evacuated to six inches of 
water (1.45kPa) using the test procedure 
described in Appendix A of the OAQPS 
Guideline series: “Control of Volatile 
Organic Compound Leaks from Gasoline 
Tank Trucks and Vapor Collection 
Systems,” December 1978, (EPA 450/2- 
78-051).

(ii) Vapor collection system. Loading 
and unloading operations shall not 
produce a readipg equal to or greater 
than 100 percent of the lower explosive 
limit (LEL, measured as propane) at 2.5 
centimeters around the perimeter of a 
potential leak source as detected by a 
combustible gas detector using the test 
procedure described in Appendix B of 
the OAQPS Guideline series: “Control of 
Volatile Organic Compound Leaks from 
Gasoline Tank Trucks and Vapor 
Collection Systems,” December 1978, 
(EPA 450/2-78-051). Vapor collection 
and processing equipment shall be 
designed and operated to prevent tank 
truck gauge pressure from exceeding 
eighteen jmches of water (4.5kPa) aad 
prevent vacuum from exceeding six 
inches of water (1.5jkPa).

3. In § 52.2285 paragraph (d) is 
amended to add new subparagraph (4) 
as follows:

§ 52.2285 Control of evaporative losses 
from the filling of gasoline storage vessels 
in the Houston and San Antonio areas.
* * * * *

(d) * * *
(4) Any facility for loading and 

unloading of volatile organic compounds 
(including gasoline bulk terminals) in 
Bexar, Brazoria, Galveston and Harris 
Counties, any gasoline bulk plants in 
Harris County, and any filling of 
gasoline storage vessels (Stage I) for 
motor vehicle fuel dispensing facilities 
in Bexar, Brazoria, Galveston, and 
Harris Counties which is subject to 
Texas Air Control Board Regulation V 
subsections 115.111-.113,115.121-.123, 
and 115.131-.135, respectively.

4. In § 52.2286 paragraph (d) is 
amended to add new subparagraph (4) 
as follows:

§ 52.2286 Control of evaporative losses 
from the filling of gasoline storage vessels 
in the Dallas-Fort Worth area. 
* * * * *

(d) * * *
(4) Any facility for loading and 

unloading of volatile organic compounds 
(including gasoline bulk terminals) in 
Dallas or Tarrant County, and any filling 
of gasoline storage vessels (Stage I) for 
motor vehicle fuel dispensing facilities 
in Dallas or Tarrant County which is 
subject to Texas Air Control Board 
Regulation V subsections 115.111-.113 
and 115,131-135, respectively.
[FR Doc. 82-30903 Filed 11-9-82; 8:45 am]

BILLING CODE 6560-50-M

40 CFR Part 62

[A -4-FR L 2220-6; GA-002]

Approval of Portion of Georgia Plan To 
Control Total Reduced Sulfur from 
Existing Kraft Pulp Mills

a g e n c y : Environmental Protection 
Agency (EPA). *.

ACTION: Final rule.

SUMMARY: This notice approves a  major 
portion of Georgia’s plan for controlling 
total reduced sulfur (TRS) from existing 
kraft pulp mills. Georgia’s plan was 
submitted to EPA by the Governor’s 
designee on January 8,1982, to comply 
with the requirements of section 111(d) 
of the Clean Air Act. Section 111(d) 
requires States to develop plans to 
control emissions of designated 
pollutants from certain existing sources.
d a t e : This action is effective December
10,1982.

ADDRESSES: Copies of the materials 
submitted by the State may be
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examined during normal business hours 
at the following locations:
Public Information Reference Unit, 

Library Systems Branch, 
Environmental Protection Agency, 401 
M Street SW., Washington, D.C.
20460.

Air Management Branch EPA, Region 
IV, 345 Courtland Street NE., Atlanta, 
Georgia 30365.

Office of the Federal Register, 1100 L 
Street NW., Room 8401, Washington,
D.C. 20005.

Georgia Department of Natural 
Resources, Environmental Protection 
Division, 270 Washington Street SW., 
Atlanta, Georgia 30334.

FOR FURTHER INFORMATION CONTACT: 
Mr. Barry Gilbert, Air Management 
Branch, EPA Region IV at the above 
address and telephone number 404/881- 
3286 or FTS 257-3286.
SUPPLEMENTARY INFORMATION: On May 
22,1979 (44 FR 29828), EPA announced 
the availability of a final guideline 
document for the control of TRS from 
existing kraft pulp mills. The notice 
initiated the requirement that States 
submit plans on or before February 22, 
1980, and on April.14,1980, the Georgia 
Environmental Protection Division 
(GEPD) submitted a plan. However, on 
February 17,1981, GEPD requested EPA 
to return their plan for réévaluation and 
on March 24,1981, EPA returned the 
plan.

GEPD submitted a revised plan on 
January 8,1982, which modified the 
compliance schedule submitted with the 
April 14,1980, plan. The revised plan 
differs from EPA’s guideline in several 
respects. The GEPD emission limits are 
based on a 24-hour average and not a 
12-hour average as recommended by 
EPA. The GEPD emission limit for lime 
kilns is 40 parts per million (ppm) as 
compared to 20 ppm recommended by 
EPA. These differences are acceptable 
within the latitude allowed for welfare 
related pollutants; therefore, EPA 
hereby approves these regulations. On 
the other hand, the plan is inconsistent 
with EPA requirements in that the GEPD 
rule does not require sources to begin on 
compliance schedules until after 
notification by the Director. This 
notification is to take place “. . . when 
ten (10) states have U.S. EPA approved 
TRS Plans covering at least 25% of the 
applicable kraft mills in the country and 
the Director has determined that their 
implementation schedule is consistent 
with Georgia’s implementation 
schedule.”

EPA proposed action on the Georgia 
plan on June 17,1982 (47 FR 26169), and 
provided opportunity for public 
comment. The GEPD provided

comments emphasizing that their 
notification date is not vague. They feel 
that it will be effective when EPA fulfills 
its legal requirements under the Clean 
Air Act and obtains TRS plans from 
affected states. GEPD also stated that 
EPA should implement the section 
111(d) program on a uniform national 
basis. In addition, several citizens from 
the Savannah area requested that EPA 
require GEPD to enforce timely 
compliance schedules on the sources 
emitting TRS. EPA still feels that the 
regulation’s notification date is vague as 
to when it will occur and that i f  other 
states choose such language, the 
regulation may never have an effective- 
date. Any person should be able to 
determine when the sources must begin 
meeting the conditions of the 
compliance schedules. Normally air 
pollution control agencies use specific 
dates in compliance schedules. This 
prevents any misunderstanding on the 
part of the public or the affected sources 
as to the compliance status of the source 
and prevents time-consuming and 
expensive court suits. EPA’s 
requirements call for both a firm date in 
compliance schedules and regulations 
enforceable by EPA.
The responsibility for determining the 
degree and timing of any control for 
such pollutants is a State responsibility. 
This policy is stated in 40 CFR 60.24(d) 
as follows:

Where the Administrator has determined 
that a designated pollutant may cause or 
contribute to endangerment of public welfare 
but that adverse effects on public health have 
not been demonstrated, States may balance 
the emission guidelines, compliance times, 
and other information provided in the 
applicable guideline document against other 
factors of public concern in establishing 
emission standards, compliance schedules, 
and variances.

Section 40 CFR 60.24(d) then specifies 
the factors of concern as relating to 
available control technology, welfare 
impacts, costs, timing, environmental 
effects, information submitted at public 
hearings, etc.

Although EPA does have the authority 
to require States to submit plans, or in 
the absence of a submittal, to prescribe 
a plan, it is our general policy to rely on 
the judgment of the individual States to 
develop and implement such plans. This 
is particularly true for the welfare- 
related pollutants, such as TRS, 
controlled under section 111(d). This 
position is generally in keeping with the 
priority w e have assigned to section 
111(d) actions and also with the 
regulatory philosophy of the 
Administration.

At this time four states have approved 
TRS plans and other states are

developing plans. EPA will notify GEPD 
as plans are approved. When GEPD 
submits a notification date to EPA, EPA 
will take action on the compliance 
schedules at that time.

Action

Based on the foregoing, EPA hereby 
approves Georgia's 111(d) plan, except 
for the procedure for starting 
compliance schedules discussed above. 
EPA takes no action on this portion of 
the plan. When GEPD adopts specific 
dates for compliance schedules, EPA 
will take action on this portion of the 
plan. This action is effective December
30,1982.

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by [60 days from today). This . 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See 307(b)(2).)

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review.

List of Subjects in 40 CFR Part 62
Air pollution control, Fluoride, Sulfur, 

Administrative practice and procedure, 
Intergovernmental relations, Reporting 
and recordkeeping requirements.
(Secs. I l l  and 301(a), Clean Air Act, as 
amended (42 U.S.C. 7411 and 7601(a)))

Dated: November 4,1982.
Anne M. Gorsuch,
Administrator.

PART 62—[AMENDED]
Subpart L—Georgia

Part 62 of Chapter I, Title 40, code of 
Federal Regulations, is amended as 
follows:

A new center heading and § § 62.2620 
and 82.2621 are added to Subpart L as 
follows:

Total Reduced Sulfur Emissions From 
Kraft Pulp Mills

§ 62.2620 Identification of plan.
(a) Title of plan: Georgia Plan to 

Control Total Reduced Sulfur from 
Existing Kraft Pulp Mills.

(b) The plan was officially submitted 
on January 8,1982, by the Georgia 
Department of Natural Resources.

(c) The following sources are subject 
to the requirements of the plan: (1) 
Continental Can in Augusta, (2) 
Continental Can in Port Wentworth, (3) 
Brunswick in Brunswick, (4) Georgia 
Kraft in Rome, (5) Georgia Kraft in
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Macon, (6j Gilman in S t  Marys, (7)
Great Southern in Cedar Springs, {8} 
Interstate in Rice boro, (9) ITT Rayanier 
in Jesop, (101 Owens-Illinois in Valdosta, 
and (11) Union Camp in Savannah.

§ 62.2621 Compliance schedules.
EPA takes no action on this portion of 

the plan because of the vagueness of the 
starting dates for compliance schedules.
p a  Dec. #2—30931 Filed 11-9-82; 6:45 am]

BILLING CODE 6560-50-M

40 CFR Part 81
[A -5 -F R L  2 2 3 5 -1 ]

Designation of Areas for Air Quality 
Planning Purposes
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of Final Rulemaking.

SUMMARY: This notice changes the air 
quality attainment designation relative 
to the National Ambient Air Quality 
Standards (NAAQS) for total suspended 
particulates (ISP ) for the portion of the 
Mesabi Iron Range located in St. Louis 
County, Minnesota. Three areas of St. 
Louis County are presently designated 
nonattainment for the secondary 
NAAQS for TSP. Based upon additional 
data received, EPA is reducing the size 
of one of those nonattainment areas and 
establishing two new secondary 
nonattainment areas. The remainder of 
£>t. Louis County will be designated as 
attainment of the NAAQS fox TSP. 
d a t e : This final rulemaking becomes 
effective December 10,1982.
ADDRESSES: Copies of the redesignation 
request and the supporting air quality 
data are available at the following 
addresses:
Regulatory Analysis Section, Air 

Programs Branch, Region V, U.S. 
Environmental Protection Agency, 230 
South Dearborn Street Chicago, 
Illinois 8G604.

Minnesota Pollution Control Agency, 
Division of Air Quality, 1935 West 
County Road, B-2, Roseville, 
Minnesota 55113.

FOR FURTHER INFORMATION CONTACT: 
Delores Sieja at the EPA Region V, 
address above or call (312) 886-6038. 
SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 
added Section 107(d) to the Clean Air 
Act (the Act). This section directed each 
State to submit to the Administrator of 
EPA a list of the NAAQS attainment 
status for all areas within the State. The 
Administrator was required to 
promulate the State lists, with any 
necessary modifications. The

Administrator published these lists in 
the Federal Register on March 3,1978 
(43 FR 8962), and made necessary 
amendments in the Federal Register on 
October 5,1978 (43 FR 45993). These 
area designations are subject to revision 
whenever sufficient data become 
available to warrant a redesignation.

On October 5,1978 (43 46010), EPA 
designated three areas of the portion of 
the Mesabi Iron Range located in SL 
Louis County, Minnesota as 
nonattainment of the secondary NAAQS 
for TSP. These areas, identified by 
township, range and section numberf s) 
are:
1. T56N, R18W, T57N, R17-19W; T58N, 

R16-18W; T59N, R16-18W
2. T57N, R20, Section 7
3. T59N, R13W;. T60N, R12-13W 

The remainder of the Iron Range,
encompassing a multi-county area in 
northeastern Minnesota, is designated 
attainment of the NAAQS for TSP.

As a result of a decision by the Eighth 
Circuit Court of Appeals, the MPCA was 
requested by the EPA on June 1 5 ,1S©1, 
to review the attainment status of the 
above three nonattainment areas. In 
reply to that request, the MPCA on 
February 16,1982, requested th at (1)
The secondary nonattainment area of 
area 1 above be reduced in size: (2) two 
new secondary nonattainment areas be 
established: and (3) the remainder of St. 
Louis County (which includes areas 2 
and 3 above) be designated as 
attainment of the NAAQS for TSP.

The reduced secondary nonattamment 
area is:
T57N, R17W, Section 5

The two newly established secondary 
nonattainment areas are:
T57N, R21W, Section 13 
T57N, R22W, Section 17 

To support their request, the MPCA 
submitted State and industrial 
monitoring data collected at numerous 
sites during the period 1978-1981, where 
available. Violations of the secondary 
NAAQS for TSP were recorded at three 
industrial sampling sites in 1980 (Hanna 
Mining 6237 and 6239 and Eveletn

§ 81 .324  M innesota.

Taconite #2); no violations were 
recorded at these sites in 1981. The 
requested nonattainment areas include 
the area around each of these three 
monitors. No violations of the NAAQS 
for TSP were recorded for the remainder 
of the Mesabi Iron Range in 1980 and 
1981.

Therefore, based upon the ambient air 
monitoring data, on August 23,1982 (47 
FR 36659) EPA proposed to approve the 
MPGA’s re designation request.
Interested parties were given until 
September 22,1982 to comment on the 
proposed rulemaking. No comments 
were received. Therefore, pursuant to 
Section 1Q7 of the Clean Air Act, EPA 
approves the redesignation as proposed 
on August 23,1982. The redesignation is 
effective December 10,1982).

The Office of Management and Budget 
has exempted this role from the 
requirements of Section 3 of Executive 
Order 12291.

Under Section 307(b)(1) o f the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See Section 307(b)(2)).

List of Subjects in 40 CFR Part 81
Air pollution control, National parks, 

Wilderness areas.
(Sec. 107(d) of the Act, as amended (42 U. .̂C. 
7407))

Dated: November 4,1982.
Anne M. Gorsucih,
Administrator:

PART «1—DESIGNATION OF AREAS 
FOR AIR QUALITY PLANNING 
PUPOSES
Subpart C—Section 107 Attainment 
Status Designations

Section 81.324 of Part 81 of Chapter 1, 
Title 40, Code of Federal Regulations is 
amended. In the table for “Minnesota— 
TSP” the entry for St. Louis County 
should be revised to read as follows:

Designated area
Does not 

meet primary 
standards

Does not 
meet

secondary
-standards

Cannot be 
classified

Better than 
national 

•standards

Minnesota—TSP

St. Louis County:
T57N, R17W, Section 5 .................................................... ..........................................  x
T57N, R21W, Section 1 3 ............................ ....... ............................................... .......  .x.
T57N, R22W, Section 1 7 .................................................. ........................... ............. x

[FR Doc.82-30909 Filed 11-9-82; 8:45 am] 

Billing Code 6560-50-M
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40 CFR Part 81

[A -5-FRL 2233-3]

Approval and Promulgation of 
Implementation Plans; Ohio

AGENCY: Environmental Protection 
Agency (EPA).

a c t io n : Final rulemaking.

SUMMARY: This rulemaking revises the 
National Ambient Air Quality Standards 
(NAAQS) designation status for a 
portion of Clermont County, Ohio from 
unclassifiable to attainment for Total 
Suspended Particulates (TSP). This 
revision is based on a request from the 
State of Ohio to redesignate this area 
and on the supporting data the State 
submitted. Under the Clean Air Act, 
designations can be changed if sufficient 
data are available to warrant such a 
change.

DATE: This action will be effective 
January 10,1983 unless notice is 
received within 30 days that someone 
wishes to submit adverse or critical 
comments.
a d d r e s s e s : Copies of the redesignation 
request, technical support document and 
the supporting air quality data are 
available at the following addresses:
U.S. Environmental Protection Agency, 

Region V, Air Programs Branch, 230 S. 
Dearborn Street, Chicago, Illinois 
60604

Ohio Environmental Protection Agency, 
Office of Air Pollution Control, 361 
East Broad Street, Columbus, Ohio 
43216
Written comments should be sent to: 

Gary Gulezian, Chief, Regulatory 
Analysis Section, Air Programs Branch, 
Region V, U.S. Environmental Protection 
Agency, 230 South Dearborn Street, 
Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT: 
Anne Emstein, (312) 886-6036.

SUPPLEMENTARY INFORMATION: Under 
Section 107(d) of the Act the 
Administrator of EPA has promulgated 
the NAAQS attainment status for each 
area of every State. See 43 FR 8962 
(March 3,1978) and 43 FR 45993 
(October 5,1978). These area 
designations may be revised whenever 
the available data warrant such a 
revision.

EPA’s policy for redesignating an area 
from nonattainment or unclassified to 
attainment requires:

(1) At least, eight consecutive quarters 
of the most recent, quality assured,

representative ambient air quality data 
which show no violations of the 
appropriate NAAQS, or

(2) Four consecutive quarters of the 
most recent, quality assured, 
representative data on ambient air 
quality which show both (a) no violation 
of the appropriate NAAQS and (b) air 
quality improvement that results from 
legally enforceable emission reductions. 
In addition, EPA relies on all other 
available data in reviewing section 107 
designation changes including 
monitoring, modeling and other 
pertinent information.

The primary TSP NAAQS is violated 
when, in a year, either: 1) The geometric 
mean value of monitored TSP 
concentrations exceeds 75 micrograms 
per cubic meter of air (75 p.g/m3) (the 
annual primary standard), or 2) the 
maximum 24-hour concentration of TSP 
exceeds 260 fxg/m3 more than once (the 
24-hour standard). The secondary TSP is 
violated when, in a year, the 
concentration exceeds 150 p,g/m3 more 
than once.

On November 25,1981 (46 FR 57677), 
EPA redesignated all but a small portion 
of Clermont County, Ohio from 
secondary nonattainment to attainment 
of the TSP NAAQS. In that notice, EPA 
also redesignated a sihall area in 
Clermont County, surrounding a TSP 
monitor at the Batavia-Monroe-Ohio- 
Pierce (BMOP) site in Hamlet, from 
secondary nonattainment to unclassified 
for TSP. EPA noted that the available 
evidence indicated that the BMOP 
monitor in Hamlet, which recorded 
violations of the secondary standard, 
was being unduly influenced by fugitive 
TSP emissions at the monitor site and 
the data therefore were invalid. At that 
time, EPA noted that the Hamlet area 
would be reevaluated upon the 
availability of two years of valid data at 
new monitor sites in the Hamlet area.

On July 12,1982, the State of Ohio 
submitted additional information 
requesting that the unclassified area in 
Clermont County, be redesignated to 
attainment for the TSP NAAQS. The 
State of Ohio submitted available TSP 
air quality data from 1980-1982 for 
seven TSP sites, located in or within 
eight kilometers of the unclassified area 
to support the request. These data can 
be found in the State submittal (July 12, 
1982) and Technical Support Document 
(August 24,1982) in Region V’s public 
inspection file.

Two years of data are available (1980 
and 1981) for five sites (except BMOP 
and St. Bernadette) and these data show 
attainment of the TSP NAAQS. The two 
other sites (St. Bernadette and BMOP) ■

were discontinued by the Southwest 
Ohio Air Pollution Control Agency in 
May 1981. The St. Bernadette site 
showed no violations of the TSP 
NAAQS during its period of data 
collection (January 1980 through May 
1981). The BMOP site, around which the 
present unclassified area is centered, 
showed violations of the secondary 
standard annually. However, the lack of 
industrial or commercial traditional/ 
nontraditional sources in the immediate 
Hamlet area which could explain the 
large continued discrepancy in monitor 
readings between the BMOP monitor in 
Hamlet and nearby monitors, further 
confirms EPA’s previous conclusions 
that the BMOP monitor in Hamlet was 
greatly influenced by fugitive TSP 
emissions at its site and its data are 
invalid.

The data from the other monitor sites 
in and near the unclassified area are 
sufficient to characterize the area’s TSP 
air quality. Therefore, EPA approves the 
designation to attainment for TSP based 
on eight quarters of data at five sites 
within and near the TSP unclassified 
area in Clermont County, Ohio.

Because EPA considers today’s action 
noncontroversial and routine, we are 
approving it today without prior 
proposal. The action will become 
effective on January 10,1983. However, 
if we receive notice by December 10, 
1982 that someone wishes to submit 
critical comments, then EPA will 
publish: (1) A notice that withdraws the 
action, and (2) a notice that begins a 
new rulemaking by proposing the action 
and establishing a comment period.

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. Under 5 U.S.C. Section 
605(b), the Administrator has certified 
that redesignations do not have a 
significant economic impact on a 
substantial number of small entities (See 
46 FR 8709).

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from todayj. This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 81

Air pollution control, National parks, 
Wilderness areas.
(Sec. 107(d) of the Act, as amended (42 U.S.C. 
7407))
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Dated; November 3,1982.
Anne M. Gorsuch,
Administrator.
PART 81—DESIGNATION OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES—OHIO

Part .81 of Chapter I, Title 40 of the

BILLING CODE 6560-50-M

40 CFR Part 180
[PP 6F1707/R490; PH-FRL 2242-7J

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Benomyl
AGENCY: Environmental Protection 
Agency (ERA).
a c t io n : Final rule- __________

s u m m a r y : This rule establishes a 
tolerance for the combined residues of 
the fungicide benomyl and its 
metabolites in or ©n the raw agricultural 
commodity carrots. This regulation to 
establish a maximum permissible level 
for the combined residues of the 
fungicide in or on the commodity was 
requested, pursuant to a petition, by E. I. 
du Pont de Nemooirs and Co.
EFFECTIVE DATE: November 10,1982. 
ADDRESS: Written objections may be 
submitted to the.: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M S t, SW., Washington, D.C. 
20460.
FOR FURTHER INFORMATION CONTACT: 
Henry Jacoby, Product Manager (PM) 21, 
Registration Division (T&-7G7C), Office 
of Pesticide Programs, Environmental 
Protection Agency, Rm. 229, CM #2,1921 
Jefferson Davis Highway, Arlington, VA 
22202, (703-557-1900).

SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of January 12,1976 (41 FR 2671) 
which announced that E. I. du Pont de 
Nemours and Co., Wilmington DE 19898, 
had submitted a pesticide petition (PP 
6F1707] proposing that 40 CFR 180.294 
be amended by the establishment of a 
tolerance for the combined residues of 
the fungicide benomyl (methyl 1-

Code of Federal Regulations is amended 
as follows:

1. Section § 81.336 is amended by 
revising Clermont County, designation 
in the table for "Ohio TSP", to read as 
follows:

(butylcarbamoyl]-2- 
benziimdazolecarbamate) and its 
metabolites containing the 
benzimidazole moiety (calculated as 
benomyl) in or on the raw agricultural 
commodity carrots at 0.2 part per million 
(ppm).

There were no comments received in 
response to the notice of filing.

A comprehensive review of the data 
available for the chemical was 
conducted in connection with the 
Rebuttable Presumptions Against 
Registration (RPAR) for benomyl which 
was published in the Federal Register of 
December 6,1977 (42 FR 61788).

These presumptions were based on 
information indicating that benomyl 
posed the risks of fnutagenicity Jpoint 
mutation and non-disjunction), 
spermatogenic depression and 
teratogenic effects, acute toxicity to 
aquatic organisms and significant 
population reduction in nantarget 
organisms. In the Federal Register of 
August 30,1979 (44 FR 51166), the 
Agency issued a Preliminary Notice of 
Determination, which concluded that 
benomyl continued to pose die risks 
noted above with the exception of point 
mutations and significant population 
reductions in nontarget organisms. In 
the Notice and the accompanying 
Position Document 2/3, the Agency 
weighed the risks and benefits of use 
together and determined that certain 
modifications to the terms and 
conditions of use were necessary to 
reduce the risks of use to applicators.

Subsequent to these findings, data 
have become available which indicate 
that benomyl is oncogenic in mice. 
Additional teratogenic tests have also 
been submitted. A review of the 
presently registered uses and proposed 
uses of benomyl in light of the potential 
oncogenic and teratogenic adverse 
effects has been completed. The 
Agency’s assessment of the potential

teratogenic and oncogenic risks does not 
raise prudent concerns for unreasonable 
risk when compared to the benefits of 
use of benomyl.

The scientific data considered in 
support of this tolerance included a 2- 
year dog feeding study with no
observed-effect level (NOEL) of 500 
ppm; a 2-year rat feeding study with 
NOEL of 2,500 ppm; a 3-generation rat 
reproduction study with NOEL of 100 
ppm and two teratology studies, one on 
rats with NOEL of 129 mg/kg and the 
other on rabbits with a NOEL of 500 
ppm. Based on the 3-generation 
reproduction rat study with a NOEL of 
100 ppm and using a  100-fold safety 
factor, the allowable daily intake (ADI) 
is 0.05 mg/kg/day and the maximum 
permissible intake (MPI) is 3.00 rag/day 
for a 60-kg person. Established 
tolerances result in a maximum 
theoretical residues exposure of 1.9160 
mg/day for a 60-kg person and 
utilization of 63.87 percent of the ADI. 
This tolerance will result in an increase 
in the maximum theoretical residue 
exposure of 0.0D144 mg/day for a 60-kg 
person and utilizes 0l,048 percent of the 
ADI. Tolerances have previously been 
established for residues of benomyl and 
its metabolites in or on a variety of raw 
agricultural commodities ranging from
0.2 to 50X5 ppm. The metabolism of 
benomyl is adequately understood, and 
analytical methods, fluorometric or 
colorimetric, are available for 
enforcement purposes.

The pesticide is considered useful for 
the purpose for which the tolerance is 
sought, and it is concluded that the 
establishment of the tolerance will 
protect the public health. Therefore, the 
tolerance is established as set forth 
below.

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in die Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a  hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought.

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Slat. 1164,5 U.S.C. 601-612), the 
Administrator has determined that

§ 81.336 Ohio. 

O h i o — TSP

Designated area
Does not 

meet primary 
standards 0

Does oat 
meet

secondary
standards

Cannot toe 
classified

Better than 
national 

standards

♦ * * •

.. X.

[FR Doc. 82-30924filed  13^9-82; .8:45 am]
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regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).
(Sec. 408(d)(2), 68 Stat. 512 (21 U.S.C. 
346a(d)(2))).

List of Subjects in 40 CFR Part 180
Administrative practice and 

procedures, Raw agricultural 
commodities, Pesticides and pests.

Dated: October 29,1982.
Edwin L. Johnson,
Director, Office o f Pesticide Programs.

PART 180—[ AMENDED]

Therefore, 40 CFR 180.294 is amended 
by adding and alphabetically inserting 
the commodity carrots to read as 
follows:

§ 180.294 Benomyl; tolerances for 
residues.
* * * * * *

Commodities
Parts
per

million

Carrots... ___

[FR Doc. 82-30884 Filed 11-9-82; 8:45 am]

BILLING CODE 6560-50-M

40 CFR Part 180

[PP OF2420/R489; PH-FRL-2242-8]

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Thiophanate-Methyl

AGENCY: Environmental Protection 
Agency (EPA). 
action : Final rule.

sum m ary : This rule establishes 
tolerances for the combined residues of 
the fungicide thiophanate-methyl and its 
metabolites in or on the raw argicultural 
commodity potatoes. This regulation to 
establish the maximum permissible level 
for the combined residues of the 
fungicide in or on the commodity was 
requested pursuant to a petition by the 
Pennwalt Corp.
effec tiv e  d a t e : November 10,1982. 
Ad d r e s s : Written objections may be • 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm.

3708, 401 M St., SW., Washington, D.C. 
20460.
FOR FURTHER INFORMATION CONTACT: 
Henry Jacoby, Product Manager (PM) 21, 
Registration Division (TS-767C), Office 
of Pesticide Programs, Environmental 
Protection Agency,JRm. 229, C M #2,1921 
Jefferson Davis Highway, Arlington, VA 
22202; (703-557-1900).
SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of December 16,1980 (45 FR 
82705) which announced that Pennwalt 
Corp., P.O. Box C, King of Prussia, PA 
19406, had submitted a pesticide petition 
(PP OF2420) proposing that 40 CFR 
180.371 be amended by the 
establishment of a tolerance for the 
combined residues of the fungicide 
thiophanate-methyl (dimethyl [(1,2-phen- 
ylene)bis(iminocarbonothioyl)]bis[carb- 
amate), its oxygen analogue dimethyl- 
4,4'-o-phenylene bis (allophanate), and 
its benzimidazole-containing 
metabolites (calculated as thiophanate- 
methyl) in or on the raw agricultural 
commodity potatoes at 0.05 part per 
million (ppm).

There were no comments received in 
response to the notice of filing.

The data submitted in this petition 
and other relevant material have been 
evaluated. The scientific data 
considered in support of the tolerance 
were a 2-year rat oncogenic study 
(negative oncogenic potential, with a no- 
observed-effect-level (NOEL) of 160 
ppm), a 2-year mouse oncogenic study 
(no observed oncogenic effects at 
highest dose of 640 ppm), a 2-year dog 
feeding study (NOEL of 10 mg/kg/day), 
a six generation rat reproduction study 
(NOEL of 160 ppm), a mouse teratology 
study (no-observed teratogenic effects at
1,000 mg/kg, a rat mutagenic study no
observed mutagenic effects at 1,000 mg/ 
kg, no chromosomal aberrations in 
somatic and spermatogonial cells), and 
a dominant lethal study in mice (no
observed mutagenic effects at 500 mg/ 
kg). Based on the rat feeding study, the 
NOEL is 8.0 mg/kg/day. Using a 100-fold 
safety factor, the allowable daily intake 
(ADI) is 0.08 mg/kg/day and the 
maximum permissible intake (MPI) is 4.8 
mg/day for 60-kg person. The present 
and other established tolerances result 
in a maximum theoretical exposure of 
0.7667 mg/day for a 60-kg person and 
utilize 15.97 percent of the ADI.

A comprehensive review of the data 
available for thiophanate-methyl was 
conducted in connection with the 
Rebuttable Presumptions Against 
Registration (RPAR) review and was 
published in the Federal Register of 
December 7,1977. The presumption was 
based on the mutagenic potential of its

metabolite methyl benzimidazole 
carbamate (MBC). The Agency 
determined that the presumption was 
rebutted on the basis of low exposure 
potential (40 CFR 162.11(a)(4)(h)) and 
that the current use patterns of 
thiophanate-methyl do not pose 
unreasonable adverse effects on the 
environment. Subsequent to this 
determination, a positive oncogenicity 
study on MBC was submitted to the 
Agency..The Agency’s assessment of the 
potential oncogenic risk does not raise 
prudent concerns for unreasonable risks 
when compared to the benefits resulting 
from the use of thiophanate-methyl.

Tolerances have previously been 
established for residues of thiophanate- 
methyl in or on a variety of raw 
agricultural commodities, ranging from 
0.2 to 15 ppm (40 CFR 180.371). The 
proposed tolerance in potatoes is 
considered to pose a negligible 
increment in exposure when compared 
to the already established tolerances.

Food residue studies on the crop for 
which tolerance is being proposed were 
submitted and evaluated for the petition. 
These studies demonstrated that 
residues of thiophanate-methyl and its 
metabolites in the crop will be less than 
the limits of sensitivity of analytical 
methodology or less than 0.05 ppm. The 
metabolism of thiophanate-methyl is 
adequately understood and an adequate 
analytical method is available for 
enforcement purposes (UV 
sp e ctrofluorome try).

The pesticide is considered useful for 
the purpose for which the tolerances is 
sought. Based on the information 
considered by the Agency, it is 
concluded that the amount of 
thiophanate-methyi and its metabolites 
added to the diet from the proposed use 
is too small to substantially increase the 
risk to humans. Thus, the establishment 
of this tolerance in or on potatoes will 
protect the public health. Therefore the 
tolerance is established as set forth 
below.

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought.

The Office of Management and Budget 
has exempted this rule from the
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requirements of section 3 of Executive 
Order 12291.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).
(Sec. 408(d)(2), 68 Stat. 512 (21 U.S.C. 
346a(d)(2))).

List of Subjects in 40 CFR Part 180
Administrative practice and 

procedures, Raw agricultural 
commodities, Pesticides and pests.

Dated: October 29,1982.
Edwin L. Johnson,
Director, Office o f Pesticide Programs.

PART 10—[AMENDED]
Therefore, 40 CFR 180.371 is amended 

by adding and alphabetically inserting 
the commodity potatoes (seed 
treatment) to read as follows:

§ 180.371 Thiophanate-m ethyl; to lerances  
fo r residues.
* * * * *

Parts
Commodities Pef

million

Potatoes (seed treatment)........................—- ................ 0 05

(FR Doc. 82-30882 Filed 11-9-82; 8:45 am] 

BILLING CODE 6560-50-M

GENERAL SERVICES 
ADMINISTRATION

41 CFR Part 101-41 

[FPMR Arndt. G -59]

Government Bill of Lading Correction 
Notice; Standard Form 1200

a g e n c y : General Services 
Administration.

a c t io n : Final rule.

SUMMARY: This regulation introduces a 
new Standard Form (SF) 1200, that will 
be used to correct or amend U.S. 
Government Bill of Lading (GBL), SF 
1103; transit GBL, SF 1131; and GBL-r-

Privately Owned Personal Property, SF 
1203. The new form establishes a 
uniform correction document to replace 
the individual agency-oriented 
 ̂correction forms currently used. The 
information requirement contained in 
this regulation (§ 101-41.302-7) has been 
reviewed by the General Services 
Administration and determined not to 
be subject to the provisions of the 
Paperwork Reduction Act of 1980 (Pub.
L. 96-511).
EFFECTIVE DATE: November 10.1982.
FOR FURTHER INFORMATION CONTACT:
John W. Sandfort, Chief, Regulations 
Procedures and Claims Branch, Office of 
Transportation Audits (202-275-0664). 
SUPPLEMENTARY INFORMATION: GSA has 
determined that this rule is not a major 
rule for the purposes of Executive Order 
12291 of February 17,1981, because it is 
not likely to result in an annual effect on 
the economy of $100 million or more; a 
major increase in costs to consumers or 
others; or significant adverse effects. 
GSA has based all administrative 
decisions underlying this rule on 
adequate information concerning the 
need for, and consequences of, this rule; 
has determined that potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost to society.

Background
A notice of proposed rulemaking was 

published in the Federal Register of 
April 27,1982 (47 FR 18007), inviting 
comments for 30 days ending May 27, 
1982. No unfavorable comments were 
received.

List of Subjects in 41 CFR Part 101-41

Air carriers, Accounting, Claims, 
Freight, Freight forwarders, Government 
property management, Maritime 
carriers, Moving of household goods, 
Passenger services, Railroads, 
Transportation.

PART 101-41—TRANSPORTATION 
DOCUMENTATION AND AUDIT

1. The table of contents for Part 101- 
41 is amended by adding the following 
entries:

Sec.
101-41.302-7 GBL Correction notice. 
101-41.313-3 GBL Correction notice. 
101-41.4901-1200 Standard form 1200, 

government bill of lading correction 
notice.

Subpart 101-41.3—Freight 
Transportation Services Furnished for 
the Account of the United States

2. Section 101-41.302-1 is amended by 
adding new paragraph (aa) to read as 
follows:

§ 101-41.302-1 Listing of forms. 
* * * * *

(aa) SF 1200, Government Bill of 
Lading Correction Notice.

3. Section 101^41.302-7 is added to 
read as follows:

§ 101-41.302-7 GBL correction notice.

SF 1200 is used to alter or correct the 
GBL, transit GBL, and the personal 
property GBL. It is a single sheet form, 
and the number of copies to be prepared 
and distributed will be a matter for each 
Federal agency to establish. Recipients 
of a correction notice will alter or 
correct the GBL as indicated on the 
notice and attach the form to the GBL. 
Preparation of SF 1200 is not required 
when alterations or corrections are 
made prior to the distribution of the 
GBL. This form is not subject to the 
provisions of the Paperwork Reduction 
Act of 1980 (Pub. L. 96-511).

4. Section 101-41.313-3 is added to 
-read as follows:

§ 1 0 1 -4 1 .3 1 3 -3  G BL correction notice.

Federal agencies may obtain SF 1200, 
Government Bill of Lading Correction 
Notice, by submitting a requisition in 
FEDSTRIP/MILSTRIP format to the GSA 
regional office providing support to the 
requesting activity.

Subpart 101-41.49—Illustrations of 
Forms

5. Section 101-41.4901-1200 is added 
to read as follows:

§ 101-41.4901-1200 Standard Form 1200, 
Government Bill of Lading Correction 
Notice. '

Note.—The form illustrated in this § 101- 
41.4901-1200 is filed with the original 
document and does not appear in this 
volume.
(31 U.S.C. 244 and Sec. 205(c), 63 Stat. 390 (40 
U.S.C. 486(c)))

Dated: October 22,1982.

Gerald P. Carmen,
Administrator o f General Services.
[FR Doc. 82-30894 Filed 11-9-82; 8:45 am]

BILLING CODE 6820-AM-M
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY

44 CFR Part 67

National Flood Insurance Program; 
Final Flood Elevation Determinations

Correction

In FR Doc. 82-29172 beginning on page 
47817 in the issue of Thursday, October
28,1982, make the following change:

On page 47818, in the table, the 
second entry for “Florida” now reading 
"Belleair Beach (City), Pinellas County 
(FEMA-6246)” should read “Belleair 
Shore (City), Pinellas County (FEMA- 
6246)”.
BILLING CODE 1505-01-M

FEDERAL MARITIME COMMISSION

46 CFR Parts 531 and 536

[Docket No. 81-51; General Orders 13 arid 
38]

Time Limit for Filing of Overcharge 
Claims; Stay of Final Rule

AGENCY: Federal Maritime Commission. 
a c t io n : Stay of final rule.

s u m m a r y : The Federal Maritime 
Commission is staying the effective date 
of final rules on time limit for filing of 
overcharge claims which were published 
at 47 FR 34556, August 10,1982. The 
purpose of the stay is to allow 
additional time for consideration by the 
Commission of petitions for 
reconsideration and request for 
amendment of the final rules prior to 
their effective date.
d a t e : Effective December 23,1982.
f o r  f u r t h e r  in f o r m a t io n  c o n t a c t : 
Francis C. Humey, Secretary, Federal 
Maritime Commission, 1100 L Street, 
NW., Washington, D.C. 20573, (202) 523- 
5725.

SUPPLEMENTARY INFORMATION: Final 
rules in subject proceeding were 
published on August 10,1982. (47 FR 
34556-34561) to become effective 
November 8,1982. Various petitions for 
reconsideration and a request for 
amendment of the rules are pending 
disposition by the Commission. In order 
to allow additional time for 
consideration of these matters by the 
Commission prior to the effective date of 
the rules, the effective date hereby is 
postponed for an additional 45 days.

By the Commission.
Francis C. Humey,
Secretary.
[FR Doc. 82-30805 Filed 11-9-82; 8:45 am] 

BILLING CODE 6730-01-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73
[BC Docket No. 82-417; RM-4114]

FM Broadcast Station in Osakis, 
Minnesota; Changes Made in Table of 
Assignments

Correction
In FR Doc. 82-29918, appearing on 

page 49404, on Monday, November 1, 
1982, in the SUMMARY paragraph, 
paragraphs 1. and 3., “FM Channel 
208A” should read “FM Channel 280A”.
BILLING CODE 1505-01-M

INTERSTATE COMMERCE 
COMMISSION

49 CFR Part 1033
T S .0 .1473]

Various Railroads Authorized To Use 
Tracks and/or Facilities of the 
Chicago, Rock Island and Pacific 
Railroad Company, Debtor

AGENCY: Interstate Commerce 
Commission.
a c t io n : Forty-Fourth Revised Service 
Order No., 1473.

s u m m a r y : Pursuant to Section 122 of the 
Rock Island Railroad Transition and 
Employee Assistance Act, Public Law 
96-254, this order authorizes various 
railroads to provide interim service over 
the Chicago, Rock Island and Pacific 
Railroad Company, Debtor (William M. 
Gibbons, Trustee), and tö use such 
tracks and facilities as are necessary for 
operations. This order permits carriers 
to continue to provide service to 
shippers which would otherwise be 
deprived of essential rail transportation. 
OATES: Effective 12:01 a.m., November
10,1982, and continuing in effect until 
11:59 p.m., January 31,1983, unless 
otherwise modified, amended or 
vacated by order of this Commission. 
FOR FURTHER INFORMATION CONTACT:
M. F. Clemens, Jr., (202) 275-7840 or 275- 
1559.
SUPPLEMENTARY INFORMATION:

Decided November 4,1982.

Pursuant to Section 122 of the Rock 
Island Railroad Transition and

Employee Assistance Act, Public Law 
96-254 (RITEA), the Commission is 
authorizing various railroads to provide 
interim service over Chicago, Rock 
Island and Pacific Railroad Company, 
Debtor (William M. Gibbons, Trustee), 
(RI) and to use such tracks and facilities 
as are necessary for those operations.

In view of the urgent need for 
continued rail service over RTs lines 
pending the implementation of long- 
range solutions, this order permits 
carriers to provide service to shippers 
which may otherwise be deprived of 
essential rail transportation.

Appendix A, to the previous order, is 
revised by deleting at Item 6., the 
authority for the St. Louis Southwestern 
Railroad Company to operate between 
Brinkley and Briark, Arkansas, at 
Stuttgart, Arkansas, and at Topeka, 
Kansas, as requested by the carrier 
pursuant to its purchase of the property.

All remaining items in Appendix A 
are renumbered accordingly.

Appendix A, of this order, is revised 
by adding at Item 19.B. & C., authority 
for the North Central Oklahoma 
Railroad Company (NCOK) to operate 
from El Reno to Hydro, Oklahoma, and 
from Geary to Okeene, Oklahoma, a 
total distance of approximately 79 miles. 
Another carrier, the Okarche Central 
Railway (Okarche), also requested 
authority to operate a portion of the 
same line. In its application, Okarche 
sought to operate from El Reno to Geary, 
Oklahoma, and from GeaTy to Okeene, 
Oklahoma, a total distance of 58 miles.

In considering the competing 
applications of NCOK and Okarche, the 
Board utilized certain established 
criteria. These criteria are: (1) Extent of 
current and/or proposed operations. (2) 
Service to the public. (3) Increased 
shipper market and/or competitive 
advantage. (4) Shipper support, and (5) 
Court approved lease arrangements with 
the Trustee.

The Board, in reviewing the 
applications of NCOK and Okarche, and 
based on the criteria, found that the 
operation proposed by NCOK is about 
20 miles further than that proposed by 
Okarche and, coupled with its current 
operation, totals approximately 157 
miles; that the overall service to the 
public would be greater; that the 
competitive and market advantages to 
shippers would be enhanced by NCOK’s 
connection with Farm Rail at Hydro, 
Oklahoma, thus providing line 
continuity to shippers on both segments, 
and that, while neither carrier has 
notified the Board of a Court approved 
lease agreement, the Trustee’s office has 
notified the Board that its negotiations 
with NCOK are near conclusion. In sum,
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the Board felt compelled to grant the 
authority to NCOK as previously 
described.

Appendix B of Forty-Third Revised 
Service Order No. 1473 is unchanged 
and is incorporated into this order by 
reference..

It has been brought to the attention of 
the Board that, in certain cases, 
payment of compensation to the Trustee 
for the use of Rock Island property is in 
arrears. All interim operators are 
reminded that compensation, whether 
determined by lease, agreement, or the 
Rock Island Formula, is a requirement of 
this order and should remain current.

It is the opinion of the Commission 
that an emergency exists requiring that 
the railroads listed in the named 
appendices be authorized to conduct 
operations using RI tracks and/or 
facilities; that notice and public 
procedure are impracticable and 
contrary to the public interest; and good 
cause exists for making this order 
effective upon less than thirty days’ 
notice.

It is ordered, that:

§ 1033.1473 Service Order No. 1473.
(a) Various railroads authorized to 

use tracks and/or facilities o f the 
Chicago, Rock Island and Pacific 
Railroad Company, Debtor (William M. 
Gibbons, Trustee). Various railroads are 
authorized to use tracks and/or facilities 
of the Chicago, Rock Island and Pacific 
Railroad Company (RI), as listed in 
Appendix A to this order, in order to 
provide interim service over the RI; and 
as listed in Appendix B to this order, to 
provide for continuation of joint or 
common use facility agreements 
essential to the operations of these 
carriers as previously authorized in 
Service Order No. 1435.

(b) The Trustee shall permit the 
affected carriers to enter upon the 
property of the RI to conduct service as 
authorized in paragraph (a).

(c) The Trustee will be compensated 
on terms established between the 
Trustee and the affected carrier(s); or 
upon failure of the parties to agree as 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by Section 122(a) 
Public Law 96-254.

(d) Interim operators, authorized in 
Appendix A to this order, shall, within 
fifteen (15) days of its effective date, 
notify the Railroad Service Board of the 
date on which interim operations were 
commenced or the expected 
commencement date of those 
operations. Termination of interim 
operations will require at least (30) 
thirty days notice to the Railroad 
Service Board and affected shippers.

(e) Interim operators, authorized in 
Appendix A to this order, shall, within 
thirty days of commencing operations 
under authority of this order, notify the 
RI Trustee of those facilities they 
believè are necessary or reasonably 
related to the authorized operations.

(f) During the period of the operations 
over the RI lines authorized in 
paragraph (a), operators shall be 
responsible for preserving the value of 
the lines, associated with each 
operation, to the RI estate, and for 
performing necessary maintenance to 
avoid undue deterioration of lines and 
associated facilities.

1. In those instances where more than 
one railroad is involved in the joint use 
of RI tracks and/or facilities described 
in Appendix B, one of the affected 
carriers will perform the maintenance 
and have supervision over the 
operations in behalf of all the carriers as 
may be agreed to among themselves, or 
in the àbsence of such agreement, as 
may be decided by the Commission.

(g) Any operational or other difficulty 
associated with the authorized 
operations shall be resolved through 
agreement between the-affected parties 
or, failing agreement, by the 
Commission’s Railroad Service Board.

(h) Any rehabilitation, operational, or 
other costs related to authorized 
operations shall be the sole 
responsibility of the interim operator 
incurring the costs, and shall not in any 
way be deemed a liability of the United 
States Government.

(i) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic.

(j) Rate applicable. Inasmuch aS the 
operations described in Appendix A by 
interim operators over tracks previously 
operated by the RI are deemed to be due 
to carrier’s disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to, from, or via these lines 
which are formerly in effect on such 
traffic when routed via RI, until tariffs 
naming rates and routes specifically 
applicable become effective.

(k) In transporting traffic over these 
lines, all interim operators described in 
Appendix A shall proceed even though 
no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to that 
traffic. Divisions shall be, during the 
time this order remains in force, those 
voluntarily agreed upon by and between 
the carriers; or upon failure of the 
carriers to so agree, the divisions shall 
be those hereafter fixed by the 
Commission in accordance with

pertinent authority conferred upon it by 
the Interstate Commerce Act.

(l) To the maximum extent 
practicable, carriers providing service 
under this order shall use the employees 
who normally would have performed the 
work in connection with traffic moving 
over the lines subject to this Order.

(m) Effective date. This order shall 
become effective at 12:01 a.m.,
November 10,1982.

(n) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., 
January 31,1983, unless otherwise 
modified, amended, or vacated by order 
of this Commission.

This action is taken under the 
authority of 49 U.S.C. 10304,10305, and 
Section 122, Pub. L. 96-254.

This order shall be served upon the 
Association of American Railroads, 
Transportation Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director, 
Office of the Federal Register.

List of Subjects in 49 CFR Part 1033

Railroads.
By the Commission, Railroad Service 

Board, members J. Warren McFarland, 
Bernard Gaillard, and John H. O’Brien.
Agatha L. Mergenovich,
Secretary.

Appendix A

RI Lines Authorized To Be Operated by 
Interim Operators
1. Peoria and Pekin Union Railway Company

(PPU):
A. All Peoria Terminal Railroad property 

on the east side of the Illinois River, 
located within the city limit^ of Pekin, 
Illinois.

B. Mossville, Illinois (milepost 148.23) to 
Peoria, Illinois (milepost 161.0) including 
the Keller Branch (milepost 1.55 to 6.15).

2. Union Pacific Railroad Company (UP):
A. Beatrice, Nebraska.
B. Approximately 36.5 miles of trackage 

extending from Fairbury, Nebraska, to RI 
Milepost 581.5 north of Hallam,
Nebraska.

3. Toledo, Peoria and W estern Railroad
Company (TPW ):

A. Peoria Terminal Company trackage from 
Hollis to Iowa Junction, Illinois.

4. Chicago and North Western
Transportation Company (CNW ):

A. from Minneapolis-St. Paul, Minnesota, to 
Kansas City, Missouri.

B. from Rock Junction (milepost 5.2) to 
Inver Grove, Minnesota (milepost 0).
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C. from Inver Grove (milepost 344.7) to 
Northwood, Minnesota.

D. from Clear Lake Junction (milepost
191.1) to Short Line Junction, Iowa 
(milepost 73.6).

E. from East Des Moines, Iowa (milepost 
350.8) to West Des Moines, Iowa 
(milepost 364.34).

F. from Short Line Junction (milepost 73.6) 
to Carlisle, Iowa (milepost 64.7).

G. from Carlisle (milepost 64.7) to Allerton, 
Iowa (milepost 0).

H. from Allerton, Iowa (milepost 363) to 
Trenton, Missouri (milepost 415.9).

I. from Trenton (milepost 415.9) to Air Line 
Junction, Missouri (milepost 502.2).

J. from Iowa Falls (milepost 97.4) to 
Estherville, Iowa (milepost 206.9).

K. from Bricelyn, Minnesota (milepost 57.7) 
to Ocheyedan, Iowa (milepost 246.7).

L. from Palmer (milepost 454.5) to Royal, 
Iowa (milepost 502).

M. from Dows (milepost 113.4) to Forest 
City, Iowa (milepost 158.2).

N. from Cedar Rapids (milepost 100.5) to 
Cedar River Bridge, Iowa (milepost 96.2) 
and to serve all industry formerly served 
by the RI at Cedar Rapids.

O. at Sibley, Iowa.
P. at Hartley, Iowa.
Q. from Carlisle to Indianola, Iowa.
R. at Omaha, Nebraska, (between milepost 

502 to milepost 504).
S. Peoria Terminal Company trackage from 

Iowa Junction (RI milepost 164.32/PTC 
milepost .91) through Hollis, Illinois to 
the Illinois River bridge (milepost 7.40).

5. Chicago, Milwaukee, St. Paul and Pacific
Railroad Company (MILW):

A. from Newport, Minnesota to a point 
near the east bank of the Mississippi 
River, sufficient to serve Northwest Oil 
Refinery, at St. Paul Park, Minnesota.

B. from Davenport (milepost 182.35) to 
Iowa City, Iowa (milepost 237.01).

6. Missouri Pacific Railroad Company (MP):
A. from Little Rock, Arkansas (milepost

135.2) to Hazen, Arkansas (milepost 
91.5).

B. from Little Rock, Arkansas (milepost
135.2) to Pulaski, Arkansas (milepost
141.0).

C. from Hot Springs Junction (milepost 0.0) 
to and including Rock Island (milepost 
4.7.)

7. Norfolk and Western Railway Company
(NW): is authorized to operate over 
tracks of the Chicago, Rock Island and 
Pacific Railroad Company running 
southerly from Pullman Junction,
Chicago, Illinois, along the western shore 
of Lake Calumet approximately four plus 
miles to the point, approximately 2,500 
feet beyond the railroad bridge over the 
Calumet Expressway, at which point the 
RI track connects to Chicago Regional 
Port District track, for the purpose of 
serving industries located adjacent to 
such tracks. Any trackage rights 
arrangements which existed between the 
Chicago, Rock Island and Pacific 
Railroad Company and other carriers, 
and which extend to the Chicago 
Regional Port District Lake Calumet 
Harbor, West Side, will be continued so 
that shippers at the port can have NW

rates and routes regardless of which 
carrier performs switching services.

8. Cadillac and Lake City Railway Company
(CLK):

. A. from Sandown Junction (milepost 0.1) to 
and including junction with DRGW Belt 
Line (milepost 2.7) all in the vicinity of 
Denver, Colorado, a distance of 
approximately 6.6 miles.

B. from Colorado Springs (milepost 609.1) 
to and including all rail facilities at 
Colorado Springs and Roswell, Colorado 
(milepost 602.8), all in the vicinity of 
Colorado Springs, Colorado, and

• Eastward from Colorado Springs to 
Falcon, Colorado (milepost 590.3), a total 
distance of approximately 25.1 miles.

C. from Simla, Colorado (milepost 558.3) to 
Colby, Kansas (milepost 387.0), a 
distance of approximately 171.3 miles.

D. Rock Island trackage rights over Union 
Pacific Railroad Company between 
Limon and Denver, Colorado, a distance 
of approximately 83.8 miles.

9. Baltimore and Ohio Railroad Company
(BO):

A. from Blue Island, Illinois (milepost 15.7) 
to Bureau, Illinois (milepost 114.2), a 
distance of 98.5 miles.

B. from Bureau, Illinois (milepost 114.12) to 
Henry, Illinois (milepost 126.94) a 
distance of approximately 12.8 miles.

10. Keota Washington Transportation
Company (KW TR):

A. from Keota to Washington, Iowa; to 
effect interchange with the Chicago, 
Milwaukee, St. Paul and Pacific Railroad 
Company at Washington, Iowa, and to 
serve any industries on the former RI 
which are not being served presently.

B. at Vinton, Iowa (milepost 120.0 to 123.0).
C. from Vinton Junction, Iowa (milepost 

23.4) to Iowa Falls, Iowa (milepost 97.4).
11. The La Salle and Bureau County Railroad

Company (LSBC):
A. from Chicago (milepost 0.60) to Blue 

Island, Illinois (milepost 16.61) and yard 
tracks 6, 9 and 10; and crossover 115 to 
effect interchange at Blue Island, Illinois.

B. from Western Avenue (Subdivision 1A, 
milepost 16.6) to 119th Street 
(Subdivision 1A, milepost 14.8), at Blue 
Island, Illinois.

C. from Gresham (subdivision 1, milepost
10.0) to South Chicago (subdivision IB, 
milepost 14.5) at Chicago, Illnois.

D. from Pullman Junction, Chicago, Illinois, 
(milepost 13.2) running southerly to the 
entrance of the Chicago International 
Port, a distance of approximately five 
miles, for the purpose of bridge rights 
and to effect interchange at the 
Kensington and Eastern Yard.

12. The Atchison, Topeka and Santa Fe 
Railway Company (A TSF):

A. at Alva, Oklahoma.
B. at St. Joseph, Missouri.

13. The Brandon Corporation (BRAN):
A. from Clay Center, Kansas (milepost

178.37), to Manhattan, Kansas (milepost
143.0) , a distance of approximately 35 
miles.

14. Iowa Northern Railroad Company
(IANR):

A. from Cedar Rapids, Iowa (milepost 
100.5), to Manly, Iowa, (milepost 225.1)

B. at Vinton, Iowa, and west on the Iowa 
Falls Line to milepost 24.3.

15. Iowa Railroad Company (IRRC):
A. from Council Bluffs (milepost 490.15) to 

West Des Moines, Iowa (milepost 364.34) 
a distance of approximately 126.81 miles.

B. from Audubon Junction (milepost 440.7) 
to Audubon, Iowa (milepost 465.1) a 
distance of approximately 24.4 miles.

C. from Hancock, Iowa (milepost 6.4) to 
Oakland, Iowa (milepost 12.3) a distance 
of approximately 5.9 miles.

D. Overhead rights from West Des Moines, 
Iowa (milepost 364.34) to East Des 
Moines, Iowa (milepost 350.8). (This 
trackage is currently leased to the CNW, 
see Item, 5.E.)

E. from East Des Moines, Iowa (milepost 
350.8) to Iowa City, Iowa (milepost
237.01) a distance 113.79 miles.

F. Overhead rights from Iowa City, Iowa 
(milepost 237.01) to Davenport, Iowa 
(milepost 182.35), including interchange 
with the Cedar Rapids and Iowa City 
Railway. (This trackage is currently 
leased to the MILW, see Item 6.D.)

G. from Bureau, Illinois (milepost 114.2) to 
Davenport, Iowa (milepost 182.35)

H. from Rock Island, Illinois through Milan, 
Illinois, to a point west of Milan 
sufficient to serve the Rock Island 
Industrial Complex.

I. at Rock Island, Illinois including 26th 
Street Yard.

J. from Altoona to Pella, Iowa.
16. Missouri-Kansas-Texas Railroad

Company (MKT):
A. from Oklahoma City, Oklahoma 

(milepost 496.4) to McAlester, Oklahoma 
(milepost 365.0), a distance of 
approximately 131.4 miles.

17. Chicago Short Line Railway Company
(CSL):

A. from Pullman Junction easterly for 
approximately 1000 feet to serve Clear- 
View Plastics, Inc., all in the vicinity of 
the Culumet switching district.

B. from Rock Island Junction westerly for 
approximately 3000 feet to Irondale Wye.

18. Kyle'Railroad Company (Kyle):
A. from Belleville (milepost 187.0) to

Caruso, Kansas (milepost 430.0), a 
distance of approximately 243 miles. 
KYLE will be responsible for the 
maintenance of the jointly used track 
between Colby and Caruso as mutually 
agreed upon with CLK, and for 
coordinating operations.

B from Belleville (milepost 187.0) to 
Mahaska, Kansas (milepost 170.0) a 
distance of approximately 17 miles.

C. from Belleville (milepost 225.34) to Clay 
Center, Kansas (milepost 178.37) a 
distance of approximately 47 miles.

19. North Central Oklahoma Railway, Inc.
(NCOK):

*A. from Mangum, Oklahoma (milepost
97.2) to Anadarko, Oklahoma (milepost 
18.14).

+B. from El Reno, Oklahoma (milepost
515.0) to Hydro, Oklahoma (milepost
553.0) a distance of approximately 38 
miles.
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+C. from Geary, Oklahoma (milepost 0.0) to 
Okeene, Oklahoma (milepost 39.0) a 
distance of approximately 39 miles.

20. South Central Arkansas Railway, Inc.
(SCAR)

A. from El Dorado, Arkansas (milepost 99) 
to Ruston, Louisiana (milepost 154.77).

21. Burlington Northern Railroad Company
(BN):

A. at Burlington, Iowa (milepost 0 to 
milepost 2.06).

B. at Okeene, Oklahoma.
22. Fort Worth and Denver Railway

Company (FWD):
A. from Amarillo to Bushland, Texas, 

including terminal trackage at Amarillo, 
and approximately three (3) miles 
northerly along the old Liberal Line.

B. at North Fort Worth, Texas (mileposts
603.0 to 611.4).

23. Omaha, Lincoln and Beatrice Railway
Company {OLBp

A. at Lincoln, Nebraska (milepost 559.16) to 
(milepost 560.83).

Note.—In the interest of operational clarity 
and efficiency, and considering OLB’s lease 
with the Trustee, OLB will be the supervising 
carrier for operations and maintenance for 
the above segment to be operated jointly with 
COE.
24. Colorado and Eastern Railway Company

(COE):
A. at Lincoln, Nebraska (milepost 558.0) to 

(milepost 562X1) a distance of 
approximately 4.0 miles. (This authority 
is joint with OLB between mileposts 
559.16 and 560.83, see Item 27, Note). 

‘ Changed.
+AddecL

|FR Doc. 82-30810 Filed 31-0-82; 8:45 am]

BILLING CODE 7035-01-M

49 CFR Parts 1307 and 1310
[Ex Parte No. MC-88 and MC-88 (Sub-No.
1)1

Detention of Motor Vehicles— 
Nationwide; Detention of Motor 
Vehicles—Alaska
AGENCY: Interstate Commerce 
Commission.
a c t io n : Removal of final rules.

SUMMARY: The Commission is 
eliminating the mandatory, uniform 
detention rules applicable to motor 
common carriers of property. This action 
is being taken to allow motor common 
earners to adopt individual detention 
rules tailored to meet their needs and 
the needs of the shipping public in a 
more competitive environment Carriers 
may establish their own non- 
discriminatory detention rules through 
tariff publications subject to our tariff 
rules, including those requiring clarity. 
EFFECTIVE DATE: January 10,1983.
FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7277; 

or

Richard Armstrong, (202) 275-6430. 
SUPPLEMENTARY INFORMATION: The 
Commission instituted a rulemaking 
proceeding in 1973 to develop uniform 
detention rules for motor common 
carriers of property. An extensive record 
was developed, and uniform detention 
rules were adopted 1 and became 
effective on August 20,1976. On March 
28,1980,19 months after the rules 
became effective, the Commission 
issued a notice informing the public that, 
in response to numerous petitions, 
replies and letters regarding problems 
with the uniform rules, the Commission 
would conduct a comprehensive review 
of the subject These petitions, which 
were submitted by both shippers and 
carriers, included requests for 
interpretation, change, or exemption, 
based upon the diversity of the 
transportation industry.

By a notice served March 11,1981,2 
the Commission proposed to abolish the 
uniform detention rules established for 
motor common carriers of property and 
allow carriers to establish their own 
non-discriminatory rules through tariff 
publications. Alternatively, the 
Commission sought comments on the 
following options: (1) Permit the carriers 
to develop their own detention rules in 
accordance with minimum standards or 
rules set by the Commission; (2) permit 
carriers to choose between developing 
their own rules or using rules prescribed 
by the Commission; or (3) retain the 
existing rules with needed modification. 
In response, comments were filed by 99 
parties.3

Of those commenting, all but one rate 
bureau favor the retention of the 
uniform rules, with needed 
modifications. Most individually 
resp onding carriers also seek retention 
of the uniform rules, with modifications 
to address specific problems. A minority 
support elimination of the rules. 
Shippers, both large and small, hold 
divergent views. The majority indicate 
that uniform, mandatory rules should be 
abolished, while a sizeable minority 
seek retention of the uniform rules, with 
modifications. Almost no support was 
received for our option involving the 
minimum standards approach.

Positions of the Parties
Parties favoring the elimination of the 

uniform rules have submitted comments

1 Detention of Motor Vehicles— Nationwide, 1 2 4  
M .C .C . 6 8 0  (1 9 7 6 ) ;  1 2 6  M .C .C . 8 0 3  (1 9 7 7 ).

” 46 F R  1 7 2 3 4  (M a r c h  1 8 ,1 9 8 1 ) .
» T h e  N a t io n a l  M o to r  F r e ig h t  T r a f f i c  A s s o c ia t io n ,  

In c .,  a l s o  f i le d  a  P e t i t io n  f o r  A c c e p t a n c e  o f  R e p ly  
C o m m e n ts  a n d  R e p ly  C o m m e n ts  o n  N o v e m b e r  1 0 , 
1 9 8 1 . G iv e n  th e  im p o r ta n c e  o f  th is  p r o c e e d in g ,  w e  
w ill  a c c e p t  th e  p le a d in g  a n d  m a k e  it  p a r t  o f  d ie  

r e c o r d .

which support much of the reasoning we 
expressed in our notice of proposed 
Tulemaking. Many of these parties state 
that the rules have not worked as 
intended and cannot be amended 
satisfactorily to reflect the diverse 
economic and operational conditions 
encountered by shippers or receivers 
and their carriers in different geographic 
areas. In the same vein, they argue that 
the uniform rules do not recognize the 
unique aspects of different segments of 
industry. Some examples cited are 
commercial segments served by 
specialized carriers, such as the food 
and grocery industry, contrasted with 
production-line industries served by 
traditional call-on-demand carriers.
Also, they state that the rules do not 
account for unique traffic patterns such 
as occur in the Alaska trade. Parties 
further claim the uniform rules 
discourage innovation by forcing 
shippers and receivers to adapt their 
practices to these rigid rules, regardless 
of the inefficiencies which may be 
involved. An example cited by several 
parties is where operation of the present 
uniform rules encourages hand loading 
of just over 10 percent of a shipment to 
gain additional free time. Carriers also 
complain of the burdensome and 
expensive recordkeeping requirements 
imposed by the rules. Shippers similarly 
argue that they must also keep extensive 
detention records to protect themselves.

Several parties claim that the uniform 
rules, in the present competitive 
environment, have not decreased 
discrimination concerns. They state that 
the rules were adopted when there was 
little effective competition among motor 
carriers. This lack of competition, 
especially involving line-haul rate 
levels, led to discriminatory practices 
using individual detention charges. 
Pointing out that the regulatory 
environment has been significantly 
altered in favor of competition, several 
parties state that carriers in effect are 
currently circumventing the uniform 
rules by individually adjusting their line- 
haul rates. One party also contends that 
comprehensive enforcement is not 
currently being provided and probably 
will not be in the future. Another party 
argues that abolition of the uniform 
rules will have little effect upon the 
practice of lumping,, since coercion will 
still be illegal as a matter of law. In 
summary, these parties indicate that, as 
a result of present economic and 
regulatory reality, elimination of the 
rules should not create new 
opportunities for abuses.

In numerous comments, parties 
conclude that elimination of the rigid, 
mandatory rules is consistent with the



Federal Register / Vol. 47, No. 218 / W ednesday, November 10, 1982 / Rules and Regulations 50879

National Transportation Policy, as 
amended by the Motor Carrier Act of 
1980 (MCA), 49 U.S.C. 10101. One 
position is that the lack of flexibility 
under the rules inhibits carriers from 
offering the variety of service and 
pricing options encouraged under the 
MCA. This arguably results in poorer 
equipment utilization. Another position 
advanced is that detention is an integral 
factor in ratemaking and should be 
subject to the same flexibility granted 
by the MCA. Finally, several parties 
estimate that, at present, less than 20 
percent of all truckload traffic in 
interstate commerce is subject to the 
uniform rules. Accordingly, they contend 
that the rules should be abolished to 
allow motor common carriers to 
compete more effectively with other 
carriers in furtherance of the 
competitive goals of the MCA.

Those opposing the elimination of the 
rules have submitted comments which 
include arguments and evidence of the 
positive effect of the uniform rules upon 
five interrelated issues. These issues 
involve: (1) Equipment utilization; (2) 
discrimination; (3) ease of 
administration and enforceability; (4) 
owner-operators; and (5) the goals of the 
National Transportation Policy and the 
MCA. Some of these parties also 
recommended modifications which they 
claim will eliminate the objections to the 
uniform rules. Additionally, many 
parties restate the findings on which we 
based our promulgation of the uniform 
rules and argue that these findings 
remain correct and that the shipping 
public and common carriers will be 
faced with the same problems as existed 
before if the uniform rules are 
eliminated.

More specifically, with regard to 
equipment utilization, those opposing 
elimination contend that uniform rules 
provide incentives for expeditious 
loading and unloading. Many parties 
testify that they have observed shorter 
loading and unloading times under the 
uniform rules and that more consignors 
and cosignees now offer appointment 
times at their docks and have taken 
other measures to increase the 
efficiency of their facilities. Three 
carriers submitted evidence indicating 
that, although tonnage handled 
increased, detention billings 
significantly decreased after the uniform 
rules were adopted. Additionally, they 
state that the uniform rules contain a 
penalty element which encourages 
efficient equipment use better than the 
marketplace would, since the rules place 
the cost burden on the shippers which 
actually cause the detention.

These parties further allege that 
common carriers will return to 
discriminatory practices if uniform rules 
are eliminated. They claim that all 
parties are more likely to comply with 
nationwide, uniform rules due to their 
visibility. In their view, competition will 
not solve the problem of discrimination, 
and increased competition actually may 
compound the problem. They conclude 
that carriers do not have the economic 
strength to resist anticipated pressure by 
large shippers and receivers for 
preferential and discriminatory 
treatment. Arguably, small shippers will 
be hurt, since they cannot compete with 
large shippers in this regard.

Many parties commented upon the 
ease of administration and 
enforceability of the present uniform 
rules. They point out that uniform rules 
require less tariff checking and facilitate 
tariff simplification and the use of 
standardized data processing 
equipment. They state that the need for 
uniformity is even greater today, since 
there are more carriers in the 
marketplace. Several claim that the 
rules have been very beneficial in 
definitively establishing who was 
responsible for detention and otherwise 
reducing conflicts. Finally, as for 
enforcement, a number of carriers state 
that they experienced a significant 
improvement in adherence to the rules 
by shippers and receivers once the rules 
were made uniform. Numerous parties 
also contend that only uniform rules can 
be effectively enforced.

Several parties argue that owner- 
operators will be particularly hurt if 
uniform rules are eliminated. They claim 
that carriers which rely on owner- 
operators either will not have detention 
rules or, if they do, will not attempt to 
enforce them, especially where the 
owner-operator provides both the power 
unit and trailer. They allege that owner- 
operators have little input, since they 
will not be parties to any negotiations 
between carriers and shippers 
concerning individual detention rules, 
and that carriers do not have the same 
incentive for expeditious loading and 
unloading when the carriers do not own 
the equipment. It is also pointed out that 
most owner-operators are paid on a 
percentage-of-revenue basis, and 
therefore it is important for them to 
avoid non-productive idle time.

Finally, numerous parties argue that 
the uniform rules are consistent with the 
current National Transportation Policy. 
They state that uniform rules encourage 
more efficient transportation and that 
increased efficiency and productivity 
rank equally with increased competition 
as goals'of the current National

Transportation Policy. Many parties 
further argue that uniform rules do not 
place common carriers at a competitive 
disadvantage to private or contract 
carriers, since neither is similar to 
common carriage. They note that many 
contract carriers have even adopted the 
uniform rules. In support of uniform 
rules, several parties also cite 49 U.S.C.
§ 10101(a)(7)(C), which encourages the 
most productive use of equipment and 
energy resources, and 49 U.S.C.
§ 10101(a)(7)(E), which sets the goal of 
providing service to small communities 
and small shippers. Several additionally 
challenge our reliance upon Sections 2 
and 3 of the MCA in proposing that 
uniform rules be eliminated. They claim 
that we have failed to show that the ■ 
uniform rules are “unnecessary 
regulations” within the meaning of 
Section 2. Parties also argue that Section 
3 is concerned only with the regulatory 
structure governing entry and over-the- 
road operation of equipment rather than 
detention.

Discussion and Conclusions

Based upon the record developed in 
this proceeding since 1973, our 
experience under the rules, and the 
current regulatory environment, we 
conclude that uniform mandatory 
detention rules should be eliminated.

We are unpersuaded that uniform 
rules jnaximize equipment utility, given 
their inherent inflexibility and the 
innumerable and everchanging shipping 
circumstances which may be 
encountered. Even if the uniform rules 
have improved overall equipment use in 
the motor carrier industry, allowing 
carriers to'establish individual rules to 
meet their special needs and those of 
the shippers they serve should enhance 
the productive use of equipment even 
more in the new, relaxed regulatory 
environment under the MCA. For 
example, a carrier could improve 
equipment utility by combining strict 
detention rules and higher charges while 
offering a lower line-haul rate. On the 
other hand, a carrier with excess 
equipment could offer favorable 
detention rules and charges to shippers 
who desire them, coupled with a higher 
line-haul rate.

Some parties submitted evidence 
indicating that the rules inhibit 
innovation and thereby decrease 
equipment utility. Similarly, they have 
shown that the inflexibility of the rules 
leads to inefficient practices (such as 
hand-loading a certain percentage of a 
shipment which could have been 
entirely loaded mechanically). Even if 
the rules could be satisfactorily 
amended to address the complaints
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which have been expressed to date, the 
rules would remain inflexible and would 
become the subject of future complaints 
as the transportation industry continues 
to change. Furthermore, it is evident 
from the history of this proceeding that 
our rulemaking process cannot be as 
responsive as the marketplace. Congress 
realized this by including in the MCA 
the primary mechanism of more 
competition and less regulation to 
achieve the goal of promoting efficient 
transportation service. As stated by 
Congress, competition and efficiency are 
normally reinforcing concepts,4 and we 
are unconvinced that an exception is 
presented in this situation.

A proponent of retaining the uniform 
rules, with modifications, has submitted 
cost comparisons in support of 
increasing detention charges. This party 
states that the charges which became 
effective on August 20,1978, were first 
announced by the Commission in 1975 
based upon carrier cost data for 1973. 
Since that time (mid-year 1973), the 
price index for motor vehicle equipment 
has risen 59 percent. The Producer Price 
Index for Industrial Commodities has 
increased by 74.3 percent and the 
Consumer Price Index has increased by 
64.5 percent. Teamster wages have 
increased by more than 89 percent from 
mid-1975 to the present. Some shippers 
may conclude that it is now 
economically beneficial to utilize carrier 

• equipment as warehouse space due to 
their relatively lower cost of detention. 
Conversely, based upon these data, the 
uniform detention charges appear to*fall 
substantially below current carrier costs 
associated with detained equipment. 
Therefore, a reasonable deduction from 
these data is that, given the discrepancy 
between actual cost of detention to the 
carrier (which has risen considerably) 
and detention charged to the shipper 
(which has remained constant), 
inefficient use of equipment may have 
actually been encouraged under the 
uniform rules.

We also are not convinced by 
proponents of uniform-rules that their 
elimination will result in the return of 
widespread discriminatory practices. 
Unlawful discrimination will still be 
prohibited under 49 U.S.C. § 10741. 
Those parties in favor of elimination 
and those in favor of retaining the 
uniform rules both cbmmented that 
carriere currently are negotiating 
various adjustments with shippers to 
reflect, among other things, shipper 
loading and unloading practices which 
are more effective in freeing equipment. 
These rate adjustments have been

4 H . R e p .  N o . 9 6 - 1 0 6 9 ,  9 6 th  C o n g .,  2 d  S e e s .  1 2  

(1 9 8 0 ).

facilitated by and are consistent with 
the MCA, and preventing a carrier from 
doing directly what can be done 
indirectly does not deter unreasonable 
discrimination.

Additionally, because of the relaxed 
entry requirements and increased 
competition under the MCA, shippers 
and carriers, both small and large, have 
considerably more flexibility in dealing 
with any discriminatory situations 
which may arise. Under the MCA; 
carriers do not face the entry barriers 
which previously existed and may 
expand far more easily into new 
markets to avoid pressure to engage in 
unreasonable discrimination. Similarly, 
carriers that do engage in unlawful 
discrimination risk losing customers to 
other common carriers which may now 
quickly enter the market as competitors 
and to contract and private carriers 
which are not subject to the detention 
rules.

We reiterate that detention practices 
which unreasonably discriminate violate 
49 U.S.C. 110741(b). Our office of 
Compliance and Consumer Assistance 
will be responsive to complaints 
regarding such violations. To 
demonstrate unlawful discrimination, a 
complaining party must show disparity 
of rates, competitive injury, and 
common control by the carrier over the 
rates charged to both the preferred and 
prejudiced shipper. The defending 
carrier may rebut the showing by 
demonstrating that the difference in 
rates is justified by differing 
transportation conditions. See, for 
example, Harborlite Corp. v. Southern 
Pacific Transp. C o 364 LC.C. 585 (1981).

As stated above, our proposal to 
eliminate uniform mandatory rules must 
be considered in light of the new 
regulatory environment under the MCA. 
The purpose of this legislation was to 
establish a new Federal policy 
promoting a competitive and efficient 
motor carrier industry by relaxing entry 
standards and providing carriers with 
greater freedom to adjust their rates and 
practices in response to market 
demands.5 Section 2 of the Act states 
that the legislation is part of the 
continuing effort by Congress to reduce 
unnecessary regulation.

The uniform detention rules were 
formulated and adopted in an era of 
strict regulation of the motor carrier 
industry. There were substantial 
barriers to entry and rate flexibility. 
Competition was accomplished by 
reducing detention charges, providing 
extra services, or by other indirect 
means. Thus, the choice was between 
higher or lower detention charges

5 H . R e p . 9 6 - 1 0 6 9 ,  9 6 th  C o n g ., 2 d  S e s s .  3 - 4  (1 9 8 0 ).

coupled with the same basic rate. 
However, in today’s regulatory 
environment, most shippers can 
realistically expect lawfully responsive 
flexible rates. Therefore, any shipper 
who has enough leverage to secure a 
reduced detention charge could 
alternatively ask for lower line-haul 
rates. In such an environment, direct 
rate competition should reduce pressure 
to eliminate detention charges and 
remove the incentive not to comply with 
applicable detention rules. Accordingly, 
it would be highly unlikely that prior 
abuses would return if the uniform rules 
were eliminated, but their elimination 
would afford earners the flexibility 
envisioned by the MCA to adapt their 
detention rules to individual 
transportation circumstances.

Additionally, the uniform rules 
encompass only about 20 percent of 
interstate traffic. Among others, private 
and contract carriers are not required to 
operate under these rules. We recognize 
that there are significant and 
fundamental differences between 
common carriage and both contract and 
private carriage, and that many contract 
carriers chose to adopt the uniform 
rules. Nevertheless, we conclude that it 
is contrary to the pro-competitive 
philosophy of the MCA to require the 
common carrier segment of the industry 
to use these rules where it has not been 
demonstrated that such action is 
necessary to accomplish other goals of 
the MCA.
Final Regulatory Flexibility Analysis

Under 5 U.S.C. 601, et seq., we are 
required to analyze the impact of 
deletion of the uniform detention rules 
on small entities. In the notice proposing 
the elimination of the uniform rules, we 
stated that we anticipated no significant 
adverse economic impact on small 
entities, but we sought comments on the 
issue and served a copy of the notice on 
the Administrator of the Small Business 
Administration. In recognition of the 
nationwide applicability of the 
detention rules and the fact that small 
shippers, carriers, and owner-operators 
will be affected by our action here, we 
will perform a final regulatory flexibility 
analysis.

As noted, the objective of eliminating 
the mandatory uniform detention rules 
is to allow motor common carriers to 
adopt individual detention rules tailored 
to meet their needs and the needs of the 
shipping public in a more competitive 
environment.

In response to our request for 
comments on the impact of our proposed 
action on small entities, numerous 
parties have made generalized
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allegations that small shippers and 
carriers would be harmed by the return 
of discriminatory and preferential 
practices and that owner-operators 
might not be compensated for detention. 
The issue of unlawful discrimination has 
been addressed in this decision.

Some administrative problems may be 
created by elimination of uniform rules. 
However, shippers should be familiar 
with tariffs of carriers which serve them 
and should be able to become familiar 
with their carriers’ individual detention 
rules without a great deal of difficulty. 
This is especially true where specific 
rules are adopted to meet the needs of 
particular industries.

Our tariff filing procedures, which 
contain clarity requirements, also 
provide a means of relief to shippers.
We therefore urge each carrier to make 
its rules, if it chooses to have rules, as 
clear and unambiguous as possible. For 
example, if a carrier decides to allow 
free time for loading and unloading, the 
carrier should make clear how the time 
is to be computed. Likewise, the carrier 
should set forth explicitly which party is 
responsible for detention charges. Based 
on the experience derived from 
operating under the uniform rules, we 
are convinced that carriers can 
formulate clear individual rules which 
can be reasonably administered, 
monitored, and enforced. Finally, we 
observe that, by eliminating mandatory 
rules, compliance should be enhanced, 
since carriers will be publishing only 
those rules they wish to have enforced. 
As a result fewer conflicts should arise 
with shippers and receivers, and the 
need for enforcement actions should 
diminish greatly.

We also remain concerned about the 
potential for injury to owner-operators if 
the uniform rules are abolished.
Although the Commission has never 
required that detention charges be 
passed through to owner-operators, 49 
CFR 1057.12(f) of the leasing rules 
mandates that the responsibility for 
costs incurred due to detention be 
specified in the written lease. Under 49 
CFR 1057.12(h), owner-operators are 
specifically given the right to examine a 
copy of the carrier’s tariff. These 
safeguards will be continued.

Furthermore, we do not think that 
owner-operators will be significantly 
harmed by elimination of uniform 
detention rules. The labor action in 1967 
discussed in several comments was 
settled according to the head of an 
owner-operator organization when 
carriers agreed to insert provisions into 
their leasing contracts compensating 
owner-operators for detention time. 
Owner-operators and carriers should 
again be able to agree upon similar

provisions concerning detention in their 
contracts. Carriers who depend upon 
owner-operators have the incentive to 
help maintain their economic viability. 
Additionally, these carriers should have 
as much incentive to minimize detention 
time as those who use their own 
equipment. Finally, the evidence 
indicates that carriers are currently 
adjusting line-haul rates in some cases 
to circumvent' the rigidity of the uniform 
rules. Since many, if not most, owner- 
operators are paid based on a 
percentage of the revenue, they might 
realize as much or more total 
compensation if the uniform rules were 
eliminated.

Finally, we have received comments 
from both small shippers and carriers in 
support of eliminating the rules. They 
cite the onerous recordkeeping 
requirements of the present rules.

The three alternatives to deletion of 
mandatory rules were listed earlier in 
this decision. Our reasons for rejecting 
uniform rules set forth previously in this 
decision also apply to the option of 
retaining uniform rules, with needed 
modifications. Additionally, the 
necessary modifications and exceptions 
to the current rules would be so 
extensive as to undermine the 
mandatory uniform nature of the rules 
and negate much of the potential 
benefits in having such rules.

The “minimum standards” option and 
the proposal for prescribed Commission 
rules if carriers do not develop 
individual rules received almost no 
public support. These approaches suffer 
from defects similar to those associated 
with uniform rules. Any standard or rule 
developed by the Commission whether 
minimum or optional, would tend to 
limit flexibility and would be contrary to 
the pro-competitive mandate of the 
MCA, without having the benefits 
associated with mandatory, uniform 
rules.

In summary, we conclude that under 
the current regulatory environment, the 
public interest will be better served by 
eliminating the uniform rules and 
allowing all carriers to issue their own, 
non-discriminatory detention rules in 
their respective tariffs.

A copy of the Final Regulatory 
Flexibility Analysis may be obtained 
from the Office of the Secretary, 
Interstate Commerce Commission, 
Washington, D.C. 20423.

We find :
The present uniform detention rules 

should be deleted. This decision does 
not significantly affect the quality of the 
human environment or energy 
conservation.

It is ordered:

\

The rules set forth at 49 CFR 1310.15(f) 
and 1307.35(e) are removed. This 
decision will become effective 60 days 
after publication in the Federal Register.

List of Subjects

49 CFR Part 1307

Freight, Motor carriers and moving of 
household goods, Reports.

49 CFR Part 1310

Freight, Imports, Intermodel 
transportation, Maritime carriers, and 
Motor carriers.
(49 U.S.C. 10101,10321,10741, and 10762, and 
5 U.S.C. 553)

Decided: October 28,1982.
By the Commission, Chairman Taylor, Vice 

Chairman Gilliam, Commissioners Sterrett, 
Andre, Simmons, and Gradison.

Agatha L. Mergenovich,
Secretary.
[FR Doc. 82-30812 Filed 11-9-82; 8:45 am}

BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17

Determination of Stephanomeria 
Malheurensis (Malheur Wire-Lettuce) 
To Be an Endangered Species, With 
Determination of its Critical Habitat

AG€N€Y: U.S. Fish and Wildlife Service, 
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife 
Service determines the plant Malheur 
wire-lettuce (>Stephanomeria 
malheurensis) to be an Endangered 
species and designates its Critical 
Habitat, under the authority contained 
in the Endangered Species Act of 1973, 
as amended. This plant is known only 
from one small population located in 
Harney County in southeastern Oregon." 
The loiie population of this species is 
vulnerable to any substantial habitat 
alteration and faces the potential threat 
of surface mining for zeolites on and 
near the site where it occurs. It is 
immediately threatened by competition 
from an exotic grass and grazing by 
native herbivores (probably black-tailed 
jackrabbits), which stress the small 
population. A determination that 
Stephanomeria m alheurensis is an 
Endangered species and designation of 
its Critical Habitat implement the full 
protection provided by the Endangered 
Species Act of 1973, as amended.
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d a t e : This rule becomes effective on 
December 10,1982.
ADDRESS: The complete file for this 
rulemaking is available for inspection 
during normal hours by appointment at 
the Service’s Office of Endangered 
Species, 1000 North Glebe Road, 
Arlington, Virginia. An active file on this 
species is maintained at the Regional 
Office of the U.S. Fish and Wildlife 
Service, 500 N.E. Multnomah Street,
Suite 1692, Portland, Oregon.
FOR FURTHER INFORMATION CONTACT:
Mr. Sanford R. Wilbur, Senior Staff 
Biologist, Endangered Species Program, 
Region 1, U.S. Fish and Wildlife Service, 
Department of the Interior, 500 N.E. 
Multnomah Street, Suite 1692, Portland, 
Oregon 97232 (501/231-6131). 
SUPPLEMENTARY INFORMATION: The first 
discovery of Stephanomeria 
malheurensis was made in 1966 when 
seeds of this species were collected 
along with those from a population of 
the ancestral plant, Stephanomeria 
exigiia ssp. coronaria. The locality 
where these two taxa are found together 
is at the northern end of the range of the 
ancestral taxon. Further studies by Dr. 
Leslie Gottlieb of the University of 
California, Davis, demonstrated 
consistently distinguishable field 
characteristics and reproductive 
isolation between these two taxa, thus 
recognizing stephanomeria 
malheurensis as a species new to 
science (Gottlieb 1973,1977,1978,1979). 
This plant is a member of the aster 
family (Asteraceae) and grows to 5 dm. 
tall, with a basal rosette of leaves, a 
much branched stem with scale-like 
leaves, and numerous pink to white 
(rarely yellow-orange) flower heads. 
Stephanomeria malheurensis is known 
only from one locality near Malheur 
National Wildlife Refuge in Harney 
County, Oregon. [The report in Gottlieb, 
1979, p. 268 of a second nearby site is in 
error (Gottlieb, 1982)]. The species’

- habitat is situated on top of a dry, broad 
hill on a soil derived from volcanic tuff 
layered with some limestone. This is an 
annual species and the numbers of 
individual plants vary greatly from year 
to year depending on the amount of 
precipitation prior to and during the 
spring growing season. This plant 
flowers in July and August.

The extremely restricted range and 
numbers of this plant make the species 
vulnerable to even small land 
disturbances in and around its habitat. 
Such a potential threat exists in the form 
of some recently established mining 
claims which include the habitat of 
Stephanomeria malheurensis. Potential 
zeolite mining in the area endangers the 
continued existence of this species

(Griffith and Hohn, 1979), although 
recent communications with the 
company involved indicate mining is not 
imminent and that it wishes to 
cooperate with the U.S. Fish and 
Wildlife Service to conserve the species.

A much more immediate threat is the 
competition from introduced exotic 
plants, especially cheat grass [Bromus 
tectorum), and grazing by small 
herbivores (presumed to be black-tailed 
jackrabbits [Lepus californicus)), which 
are apparently severely stressing the 
small existing population (Franklin,
1981). These factors and their potential 
long term impacts are not well 
understood at present.
Background

Section 12 of the Endangered Species 
Act of 1973 directed the Secretary of the 
Smithsonian Institution to prepare a 
report on those plants considered to be 
endangered, threatened, or extinct. This 
report, designated as House Document 
No. 94-51, was presented to Congress on 
January 9,1975. On July 1,1975, the 
Director published a notice in the 
Federal Register (40 FR 27823-27924) of 
his acceptance of this report as a 
petition within the context of section 
4(c)(2) of the Act, and of his intention 
thereby td review the status of the plant 
taxa named within. On June 16,1976, the 
Service published a proposed rule in the 
Federal Register (41 FR 24523-24572) to 
determine approximately 1,700 vascular 
plant taxa to be Endangered species.
This list was assembled on the basis of 
comments and data received by the 
Smithsonian Institution and the Service 
in response to House Document No. 94- 
51 and the July 1,1975 Federal Register 
publication. Stephanomeria 
m alheurensis was included in the July 1, 
1975, notice and the June 16,1976, 
proposal. General comments on the 1976 
proposal are summarized in an April 26, 
1978’, Federal Register publication (43 FR 
17909-17916).

The Endangered Species Act 
Amendments of 1978 (Pub. L. 95-632) 
required that all proposals over two 
years old be withdrawn. On December 
10,1979, the Service published a notice 
of the withdrawal of the still applicable 
portions of the June 16,1976, proposal 
along with other proposals which had 
expired (44 FR 70796-70797).

In August 1980 new field work was 
carried out at the site of the wire-lettuce. 
It was discovered that exotic cheat 
grass (Bromus tectorum) had heavily 
invaded the area, apparently as a 
consequence of a 1972 controlled burn 
which had thrown the natural vegetation 
out of balance. Only fewer than several 
dozen Stephanomeria plants could be 
found after diligent search. Previously as

many as 750 individuals of S. 
malheurensis were estimated to have 
grown at the site in any one year. On 
October 31,1980, the Service published 
a proposed rule in the Federal Register 
(45 FR 72234-72237), advising that 
sufficient new information was on file to 
repropose Stephanomeria malheurensis 
as an Endangered species pursuant to 
the Endangered Species Act of 1973, as 
amended. Critical Habitat also was 
proposed on October 31,1980, for the 
first time.

This proposal summarized the factors 
thought to be contributing to the 
likelihood that Stephanomeria 
m alheurensis soon could go extinct. It 
also specified the prohibitions which 
would be applicable if such a 
determination of the species and its 
habitat were made.

According to section 2(b)(1) of the 
Endangered Species Act Amendments of 
1982 (Pub. L. 97-364), the proposal of 
Stephanomeria malheurensis shall be 
treated as having been proposed on the 
date of enactment of these amendments, 
October 13,1982. This has the effect of 
extending the deadline for a final rule 
for this species to October 13,1983. All 
procedural requirements for the 
proposal had been complied with, as 
specified in section 2(b)(1).

Summary of Comments and 
Recommendations

In the October 31,1980, Federal 
Register proposed rule and associated 
press releases, all interested parties 
were invited to submit factual reports or 
information and comments or 
suggestions which might contribute to 
the formulation of a final rule. A letter 
was sent to Governor Atiyeh of Oregon 
on November 12,1980, notifying him of 
the proposed rule for Stephanomeria 
malheurensis. In November 1980, letters 
or memoranda werfe sent to appropriate 
Federal agencies, local governments and 
other interested parties notifying them 
of the proposal and soliciting their 
comments and suggestions. The 
proposed rule also announced that a 
public meeting would be held on the 
proposal on November 13,1980, and a 
public hearing on December 2,1980, 
since Critical Habitat was being 
proposed for the species. The meeting 
and hearing were held in Burns, Oregon 
as scheduled. All comments received 
during thejperiod October 31,1980, 
through January 29,1981, are discussed 
below.

Official comments were received from 
the Governor of Oregon, the Director, 
Bureau of Land Management (BLM), and 
the Harney County Chamber of 
Commerce. Comments also were
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received from 11 additional individuals 
or representatives of various 
organizations. Several comments were 
made regarding the proposal at the 
public meeting or hearing. However, all 
of these comments were restated in 
writing. These are included below.

A total of 14 written responses thus 
was received by the Service relating to 
this proposal. Twelve of these responses 
favored the proposed action. One 
response expressed no firm position 
with regard to the proposed action, 
although it recommended additional 
studies to further determine the natural 
adaptability of this species. One 
response was opposed to the proposed 
action. Most of the supportive responses 
pointed to the fact that this species is 
apparently restricted to one small area 
making the species especially 
vulnerable to extinction. Many 
respondents also stated that mining for 
zeolite should not be given precedence 
over conservation of the essential 
habitat of the species. Several other 
comments also supported the proposal 
on the basis of this plant species’ 
scientific importance.

The Governor of Oregon offered full . 
support to the proposal and referred the 
Service to separate comments submitted 
to the Service by Dr. Kenton L  
Chambers, Professor of Botany, Oregon 
State University, Corvallis. Dr.
Chambers is thoroughly familiar with 
Stephanomeria malheurensis and the 
research conducted on this species. He 
fully acknowledged the findings and 
conclusions of Dr. Leslie Gottlieb, the 
scientist most involved in that research. 
Dr. Chambers further stated that the 
recent information (1980 field season) 
indicated that the species is very much 
depleted in numbers of individuals 
compared with numbers present at the 
site in prior years. He suggested a 
correlation with the increased 
abundance of weedy, competitive 
grasses such as cheat grass. Dr. 
Chambers concluded that because of the 
scientific values and the current status 
of the species, conservation of the plant 
should be given first priority.

Dr. Leslie Gottlieb, Professor of 
Genetics at the University of California 
at Davis, provided supportive comments 
as w ell Dr. Gottlieb and his students 
have spent many years researching this 
species in the field and in the laboratory 
and he has provided ample evidence to 
support the proposal. In his comments 
he also pointed out that recent evidence 
appears to show significant declines of 
this plant, correlated with an abundance 
of cheat grass. Dr. Gottlieb believes the 
rulemaking is essential to conserve 
Stephanomeria malheurensis and

especially important because of the 
scientific significance of the species.

The Bureau of Land Management 
acknowledged the proposal to list this 
species and restated its commitment to 
protect the habitat of the plant, which it 
had declared a Scientific Study Area in 
1974. It said they intend to continue 
monitoring the status of the species.

The Harney County Chamber of 
Commerce suggested that further 
research be conducted to search for 
other colonies which it believes may 
exist or to determine whether this 
species can maintain itself under natural 
conditions. Though it did not specifically 
recommend for or against the proposal, 
it stated that the 160 acre Scientific 
Study Area is ample habitat for the 
plant and mineral exploration should 
proceed without further restrictions. 
They also believed that if the species 
proves to be wnon-adaptive,”
Endangered status and Critical Habitat 
designation should be promptly 
removed. It should be pointed out that 
the research of Dr. Gottlieb on the 
species (1973,1977,1978,1979) strongly 
suggests that it recently evolved at the 
site where it now exists and that it is 
unlikely to occur elsewhere, as he has 
made non-productive searches for it 
elsewhere since discovering it in 1966.

One private individual submitted 
comments opposing the proposal. He 
believed that land would be much more 
valuable in mineral production. It should 
be noted that the Endangered Species 
Act of 1973, as amended, requires the 
Service to list those species found to be 
in danger of extinction now or in the 
foreseeable future. Section 2(a)(3) of the 
Act states some of the values Congress 
found in such species. Stephanomeria 
malheurensis has been considered of 
significant scientific value in 
understanding a process of speciation, 
and considerable research on it has 
been funded by the National Science 
Foundation as well as the John Simon 
Guggenheim Memorial Foundation.
Conclusion

After a thorough review and 
consideration of all the available 
information, the Secretary has 
determined that Stephanomeria 
malheurensis Gottlieb is in danger of 
extinction throughout all or a significant 
portion of its range due to one or more 
factors described in Section 4(a)(1) of 
the Act. The factors and their 
application to Stephanomeria 
malheurensis are as follows:

A. Present or threatened destruction, 
modification, or curtailment o f its 
habitat or range. Stephanomeria 
malheurensis has been known from only 
one 70-acre location south of Bums in

Harney County, Oregon, since its 
discovery in 1966. The restricted range 
of the species makes it vulnerable to 
many types of habitat alteration. Zeolite 
mining in the area is possible in the 
future, as mining claims cover the entire 
area of this species’ habitat as well as 
all adjacent areas. Protection of the 
habitat of Stephanomeria malheurensis 
and its immediate surroundings is 
imperative to the conservation of the 
species. The Anaconda Minerals 
Company has recently indicated that it 
is willing to cooperate with the Service 
to conserve the species, and that mining 
is not imminent.

B. Overutilization fo r commercial, 
recreational, scientific, or educational 
purposes. Not applicable to this species.

C. Disease or predation (including 
grazing). A 160-acre tract of land 
including the entire population of 
Stephanomeria malheurensis has been 
fenced, which prevents grazing of the 
species by livestock. Larvae of an 
unidentified insect have been found 
foraging on the species, but their effect 
is unknown. Grazing by mammalian 
herbivores (suspected to be jackrabbits) 
has been noted on some individual 
plants. This grazing caused severe stress 
to the few plants of this species that 
grew in 1981 (Franklin, 1981).

D. The inadequacy o f existing 
regulatory mechanisms. The Bureau of 
Land Management (BLM) administers all 
of the land supporting this species, and 
in August 1974 it gave notice of the 
closure of the 160 acres necessary for 
the species’ survival (40 FR 39536- 
39537). However, zeolite was 
determined to be a locatable mineral in 
June 1977 under mining law. In 
consequence, access to the zeolite ore is 
regulated by the Mining Law of 1872, as 
amended. 1116 adequacy of the Federal 
Land Policy and Management Act of 
1976 (Pub. L. 94-579), often called the 
BLM Organic Act, to protect 
Stephanomeria m alheurensis should 
zeolite mining become active is unclear 
in these circumstances.

E. Other natural or man-made factors 
affecting its continued existence. The 
small size of the only known population 
causes this species to be m significant 
danger of extinction due to natural 
fluctuations. Since this species is an 
annual, its numbers vary greatly from 
year to year, depending largely on the 
amount of precipitation prior to and 
during the spring growing season. In 
1974 and 1975, juvenile populations of 
all Stephanomeria at the site numbered
12,000 and 35,000, respectively (Gottlieb, 
1977). New fieldwork showed only a few 
dozen individuals in August 1980 
(Gottlieb, 1980). In addition, Gottlieb
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(1980) discussed the effects of a 1972 
controlled burn which swept much of 
the colony area by accident. Cheat grass 
[Bromus tectorum) has invaded the 
burnt area, much to the detriment of 
Stephanomeria. The 1981 field reports 
indicate the species is still very low in 
numbers (about 50 individuals), and the 
exotic cheat grass invasion still a severe 
problem.

Critical Habitat
The Act defines “Critical Habitat” as

(i) the specific areas within the 
geographical area occupied by the 
species at the time it is listed on which 
are found those physical or biological 
features (I) essential to the conservation 
of the species and (II). which may 
require special management 
considerations or protection; and (ii) 
specific areas outside the geographical 
area occupied by the species at the time 
it is listed, upon a determination by the 
Secretary that such areas are essential 
for the conservation of the species.

Critical Habitat for Stephanomeria 
malheurensis is being designated to 
include the 160-acre Scientific Study 
Area on public land of the Bureau of 
Land Management located 27 miles 
south of Burns in Harney County, 
Oregon. This includes the entire, lone 
population of Stephanomeria 
malheurensis. This area is located on 
the lands west of State Highway 205 
within the SEK of the NEK, and the NEK 
of the SEK, Section 11; and the WK of 
the SWK of the NWK, and the SWK of 
the NEK of the SWK, and the NWK of 
the SWK, Section 12, T27S, R30E, 
Willamette Meridian. Natural expansion 
of the population within this Scientific 
Study Area will likely be a desired 
management goal in the future, through 
the recovery process under Section 4(f) 
of the Act. The designated Critical - 
Habitat includes land within the 
Scientific Study Area which presently 
does not support the species but 
provides a buffer against adverse 
indirect impacts and which is 
considered essential for the 
conservation of the species.

Section 4(b)(8) of the Act requires, to 
the maximum extent practicable, that 
any final rule to determine Critical 
Habitat be accompanied by a brief 
description and evaluation of those 
activities which, in the opinion of the 
Secretary, may adversely modify such 
habitat if undertaken, or may be 
affected by such designation. Such 
activities are identified below for this 
species. It should be emphasized that 
Critical Habitat designation may not 
affect all of the activities mentioned 
below, as Critical Habitat designation

only affects Federal agency activities 
through Section 7 of the Act.

Any activity which would 
significantly disturb the soil, topography 
or other physical and biological 
components of the area where 
Stephanomeria malheurensis occurs 
would adversely modify its Critical 
Habitat. Land uses in the immediate 
locality of the population and in its 
surroundings would need to be carefully 
regulated to prevent such modifications. 
To the extent allowed by the mining 
laws of this country, this might require 
restricting mining activities within and 
perhaps near the area in order to 
prevent adverse direct and indirect 
impacts. Since access to zeolite on BLM 
land is regulated by the Mining Law of 
1872, the effect of this species’ listing 
and Critical Habitat designation on any 
future mining activity is uncertain (cf. 
BLM, n.d.; Noble 1980; Sheridan 1977). 
The cooperative efforts between the 
Anaconda Minerals Company, the BLM, 
the Service, and any others so as to 
avoid damage to the species and its 
habitat will certainly continue to be 
needed.

Section 4(b)(2) of the Act requires the 
Service to consider economic and other 
impacts of specifying a particular area 
as Critical Habitat. The Service has 
prepared a final impact analysis and 
believes that economic and other 
impacts of this action are not significant 
for the foreseeable future. The area 
designated as Critical Habitat for 
Stephanomeria m alheurensis is already 
being protected by the BLM, and 
represents only about 5 percent of the
3,000 acres with mining claims of the 
Anaconda Minerals Company. The 
exact distribution of the subsurface 
deposists of zeolite are unknown, so 
that their relationship to the habitat 
requirements of the species cannot be 
determined. Furthermore, according to 
the company, it is not known whether 
the zeolite will ever be commercially 
exploitable in this area. If it is, it is not 
known whether Section 7 would provide 
protective regulation for the species and 
its Critical Habitat. In addition, the 
company has indicated to the Service 
that it has no plans for mining at the site 
at present and that it is interested in 
cooperating with the Service to conserve 
this wire-lettuce.

The Service has contacted the Bureau 
of Land Management, which has 
jurisdiction over the land under 
consideration in this action, as well as 
the Anaconda Minerals Company, 
which has the Federal mining claims on 
the land where the species occurs.
Based on the findings of the Service, no

significant economic impacts are 
anticipated as a result of this action.
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Effects of This Rule

In addition to the effects discussed 
above, the effects of this rule include, 
but are not necessarily limited to, those 
mentioned below.

Section 7(a) of the Act requires 
Federal agencies to evaluate their 
actions with respect to any species 
which is listed as Endangered, and any 
designated Critical Habitat. Provisions 
for Interagency Cooperation 
implementing this are codified at 50 CFR 
Part 402. Federal agencies are required 
to consult with the Service to ensure 
that actions they authorize, fund, or 
carry out are not likely to jeopardize the 
continued existence of Stephanomaria 
m alheurensis or adversely modify its 
Critical Habitat.

The only known action which 
possibly could be affected by the 
Endangered Species Act is the possible 
zeolite mining by private interests based 
on mining claims on the Federal land in 
the immediate area which includes the
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species and its Critical Habitat. As the 
Federal land management agency, the 
Bureau of Land Management is 
responsible for carrying out the 
intentions of the Endangered Species 
Act on this land. The Mining Law of 
1872, however, may restrict the authority 
of the BLM to regulate mining activities 
on locatable minerals, including zeolite.

Voluntary or mandatory protection of 
this species and its habitat will require 
continuing cooperation between the 
BLM, the private mining interests, and 
the U.S. Fish and Wildlife Service. The 
company has no timetable or plans for 
exploratory mining.

The Act and implementing regulations 
published in the June 24,1977, Federal 
Register (42 FR 32372-32381) set forth a 
series of general trade prohibitions and 
exceptions which apply to all 
Endangered plant species. The 
regulations are found at § 17.61 of 50 
CFR and are summarized below. With 
respect to Stephanomeria malheurensis 
all trade prohibitions of Section 9(a)(2) 
of the Act, as implemented by § 17.61, 
apply. These prohibitions, in part, make * 
it illegal for any person subject to the 
jurisdiction of the United States to 
import or export, transport in interstate 
or foreign commerce in the course of a 
commercial activity, or sell or offer for 
sale this species in interstate or foreign 
commerce. Certain exceptions could 
apply to agents of the Service and State 
conservation agencies. The Act and 50 
CFR § 17.62 and 17.63 also provide for 
the issuance of permits to carry out 
otherwise prohibited activities involving 
Endangered spedies, under certain 
circumstances. No such trade in this 
species is known or anticipated. It is 
anticipated that few trade permits 
involving the species will ever be 
requested.

Section 9(a)(2)(B) of the Act, as 
amended in 1982, states that it is 
unlawful to remove and reduce to 
possession Endangered plant species 
from areas under Federal jurisdiction. 
This new taking prohibition applies to 
Stephanomeria malheurensis. Permits 
for exceptions to this prohibition are

available through Section 10(a) of the 
Act, following the general approach of 
50 CFR § 17.62 and 17.63 until revised 
regulations are promulgated. Requests 
for copies of the regulations on plants 
and inquiries regarding them may be 
addressed to the Federal Wildlife Permit 
Office, U.S. Fish and Wildlife Service, 
Washington, D.C. 20240, 703/235-1903. It 
is anticipated that few taking permits for 
the species will ever be requested.

This plant is now listed as an 
Endangered species and its Critical 
Habitat designated, so certain 
conservation authorities become 
available and protective measures may 
be undertaken for it. These could 
include increased management of the 
species and its habitat, and the 
development of a recovery plan for the 
species as specified in Section 4(f) of the 
Act.

The Service will review this species to 
determine whether it should be 
considered for placement upon the 
Annex of the Convention on Nature 
Protection and Wildlife Preservation in 
the Western Hemisphere, and whether it 
should be considered for other 
appropriate international agreements.
National Environmental Policy Act

An Environmental Assessment has 
been prepared in conjunction with this 
rule. It is on file in the Service’s 
Portland, Oregon, Regional Office, and 
Washington, D.C., Office of Endangered 
Species, and may be examined by 
appointment during regular business 
hours. This assessment forms the basis 
for a decision that this is not a major 
Federal action which would significantly 
affect the quality of the human 
environment within the meaning of 
Section 102(2) (C) of the National 
Environmental Policy Act of 1969 
(Implemented at 40 CFR Parts 1500- 
1508).

Note.—The Department of the Interior has 
determined that this rule is not a major rule 
under Executive Order 12291. Significant 
commercial trade in Stephanomeria 
malheurensis would not be impacted by this 
rule because none is known to exist at 
present nor is any anticipated. Federal zeolite

P l a n t s

mining claims staked on and around the 
Critical Habitat on BLM land are presently 
inactive with no immediate plans for 
development. The area represents only about 
5 percent of the 3,000 acre area with mining 
claims by the Anaconda Minerals Company. 
The exact distribution of the subsurface 
deposits of zeolite are unknown, so that their 
relationship to the habitat requirements of 
the species cannot be determined. It is not 
known at this time whether these claims are 
commercially exploitable, according to a 
recent communication from the company 
which has also indicated that the company is 
willing to cooperate with the Service to 
conserve the species. Since this rule was 
proposed before January 1,1981, a 
Determination of Effects on Small Entities is 
not required by the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.). This rule does not 
contain information collection requirements 
which require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act (44 U.S.C. 3501 et 
seq.).

Authority and Authors

This rule is being published under the 
authority contained in the Endangered 
Species Act of 1973, as amended (16
U.S.C. 1531 etseq.\ 87 Stat. 884, 92 Stat.
3751,.93 Stat. 1225, 96 Stat. 1411). The 
primary author of the rule is Peter A. 
Stine, Endangered Species Staff, U.S. 
Fish and Wildlife Service, Portland, 
Oregon (503/231-6179). Dr. Bruce 
MacBryde of the Service’s Washington 
Office served as editor.

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife, 
Plants (agriculture), Fish, Marine 
mammals.

Regulations Promulgation

Accordingly, Part 17, Subchapter B of 
Chapter I, Title 50 of the U.S. Code of 
Federal Regulations is amended as set 
forth below:

1. Section 17.12(h) is amended by 
adding, in alphabetical order under 
Asteraceae, the following plant:

§ 17.12(h) Endangered and threatened 
plants.
* * * * *

Species

Scientific name Common name
Historic range Status When

listed
Critical
habitat

Special
rules

Asteraceae—Aster family:
Stephanomeria malheurensis......................................... Malheur wire-lettuce.......................................................... U.S.A. (OR)............................ . E ........................................ 125 17.96(a)....... N/A.

2. Section 17.96 is amended by adding 
the critical habitat of Stephanomeria 
malheurensis as the first entry as 
follows:

§ 17.96(a) Flowering plants.

Family Asteraceae: Malheur wire- 
lettuce [Stephanomeria m alheurensis). 
Oregon, Harney County: the lands west

of State Highway 205 within the SE Y\ of 
the NE y4 and the NE % of the SE K, 
Section 11; and the W & of the SW % of

V
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the NW y4, and the SW y4 of the NE Y4 of 
the SW y4, and the NW % of the SW K,

Dated: October 17,1982.
J. Craig Potter,
Deputy Assistant Secretary for Fish and 
W ildlife and Parks.
[FR Doc. 82-30881 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration
50 CFR Part 285
[Docket No. 21102-221]

Atlantic Biuefin Tuna Provisions; 
Technical Change and Notice of 
Regulatory Area Extension
AGENCY: National Oceanic and

Section 12, T27S, R30E, Willamette 
Meridian.

Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule; technical change and 
notice of regulatory area extension.

SUMMARY: NOAA issues notice to the 
public that the Federal regulatory area 
for Atlantic biuefin tuna has been 
extended to include waters within the 
boundaries of the States of Texas, 
Louisiana, and Alabama, and within the 
adjacent territorial sea of the United 
States. This extension is necessary to 
make measures carrying out U. S. 
international obligations under the 
International Convention for the 
Conservation of Atlantic Tunas 
applicable within waters where Atlantic 
biuefin tuffa may be found. The effect of 
the technical amendment published

today is to make Federal regulations 
governing Atlantic tuna apply within the 
waters of these States, in addition to 
those of other States already covered by 
previous extensions of the Federal 
regulatory area.
EFFECTIVE DATE: November 10,1982.
FOR FURTHER INFORMATION CONTACT: 
David Allan Fitch, 202-634-4224; or 
William C. Jerome, Jr., 281-3600, ext. 325.
s u p p l e m e n t a r y  in f o r m a t io n : On June
11,1982, NOAA published regulations 
governing fishing for Atlantic biuefin 
tuna by persons and vessels subject to 
U.S. jurisdiction (47 FR 25350). The 
regulations carried out a 
recommendation of the International 
Commission for the Conservation of 
Atlantic Tunas (ICCAT). Technical 
changes to these regulations were 
published in the Federal Register on 
September 13,1982 (47 FR 25350),

Section 9(d) of the Atlantic Tunas 
Convention Act (the Act) provides that 
the Secretary of Commerce (Secretary) 
may apply these Federal regulations to 
waters within the boundaries of a State 
if, within a reasonable period after their 
adoption, a State has not adopted 
equally restrictive regulations to 
implement the ICCAT recommendation. 
In 1977 the Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), to whom the Secretary’s 
authority has been delegated, 
determined that such application was . 
appropriate for several States, and 
published notice that the Federal 
regulatory area was extended to include 
waters within the boundaries of Florida, 
Georgia, South Carolina, North Carolina, 
Virginia, Maryland, Delaware, New 
Jersey, New York, Massachuetts, New 
Hampshire, Puerto Rico, and the Virgin 
Islands. These extensions of the 
regulatory area were recorded in the 
regulations at 50 CFR 285.1(d).

Under the provisions of section 9(d) of 
the Act and of 50 CFR 285.7, the 
Assistant Administrator has determined 
that the States of Texas, Louisiana, and 
Alabama have not enacted laws or 
regulations implementing the ICCAT 
recommendation. After consultation, 
these States have indicated that they 
have no objection to extension of the 
Federal regulatory area for Atlantic 
biuefin tuna to include waters within 
their boundaries and the adjacent 
territorial sea of the United States. 
Therefore, the Federal regulations

MALHEUR WIRE-LETTUCE

Harney County OREGON



Federal Register / Vol. 47, No. 218 / W ednesday, November 10, 1982 / Rules and Regulations 50887

contained at 50 CFR Part 285 governing 
fishing for Atlantic bluefin tuna will 
apply within the boundaries of such 
States and within the adjacent territorial 
sea of the United States. 50 CFR 285.1(d) 
is hereby amended to reflect this 
extension of the “regulatory area” to 
apply within the territorial sea of the 
United States adjacent to, and within 
the boundaries of* these additional 
States.

This action is taken under authority of 
16 U.S.C. 971g and 50 CFR 285.7, and is 
taken in compliance with Executive 
Order 12291.

List of Subjects in 50 CFR Part 285

Administrative practice and 
procedure, Fish, Fisheries, Fishing, 
Imports, International organizations,

Penalties, Reporting and recordkeeping 
requirements.

Dated: November 4,1982.
Wiliam H. Stevenson,
Deputy Assistant Administrator for Fisheries

50 CFR Part 285 is amended as 
follows:

PART 285—ATLANTIC TUNA 
FISHERIES

1. The authority citation for Part 285 
reads as follows:

Authority: 16 U.S.C. 971-971th.

2. Section 285.1(d) is amended by 
adding “Texas, Louisiana, Alabama” to 
the text. The text is revised to read as 
follows:

§ 285.1 Purpose and scope. 
* * * * *

(d) Under section 9(d) of the Act and 
§ 285.7, determinations made by the 
Assistant Administrator that the 
provisions of this part apply within the 
territorial sea of the United States 
adjacent to, and within the boundaries 
of the States of Texas, Louisiana, 
Alabama, Florida, Georgia, South 
Carolina, North Carolina, Virginia, 
Maryland, Delaware, New Jersey, New 
York, Massachusetts, New Hampshire, 
and the Commonwealths of Puerto Rico 
and the Virgin Islands, and, with the 
exceptions of § § 285.30(a), 285.30(d) (2) 
and (3), 285.31(a), and 285.32(c), within 
the territorial sea of the United States 
adjacent to, and within the boundaries 
of the State of Maine, continue in effect.
[FR Doc. 82-30841 Filed 11-9-82; 8:45 am]
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1011,1046, and 1098

[Docket Nos. AO-251-A23, AO-123-A48, 
and AO-184-A43]

Milk in the Tennessee Valley, 
Louisville-Lexington-Evansville and 
Nashville, Tennessee, Marketing 
Areas; Decision on Proposed 
Amendments to Marketing 
Agreements and to Orders
AGENCY: Agricultural Marketing Service, 
USDA.
a c t io n : Proposed rule.

s u m m a r y : This decision adopts a 
proposed amendment to the Louisville- 
Lexington-Evansville Federal milk order 
to permit operators of country supply 
plants to count shipments directly from 
farms to pool city distributing plants 
toward meeting up to one-half of the 
shipments required to maintain pool 
plant status for the country plant. Also 
adopted are amendments^ the 
Nashville order to allow diversions of 
milk between pool plants and to provide 
a procedure whereby a proprietary 
handler can make payments to 
independent producers rather than 
having such payments be made by the 
market administrator.

This decision does not adopt a variety 
of proposals considered at the public 
hearing held October 21-23,1981, in 
Louisville, Kentucky, that would have 
amended other sections of the 
Tennessee Valley, Louisville, and, 
Nashville orders. One other proposal 
dealing with pooling standards for 
distributing plants regulated under the • 
Nashville order was adopted in a 
previous emergency final decision, 
issued January 21,1982 (47 FR 2999).
FOR FURTHER INFORMATION CONTACT: 
Richard A. Glandt, Marketing Specialist, 
Dairy Division, Agricultural Marketing 
Service, United States Department of

Agriculture, Washington, D.C. 202/447- 
4829.
SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of Sections 556 and 557 of 
Title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291.

Prior documents in this proceeding:
Notice of Hearing: Issued September 

4,1981; published September 11,1981 (46 
FR 45354).

Correction: Published September 22, 
1981 (46 FR 46813).

Notice of Rescheduled Hearing: Issued 
September 24,1981; published 
September 29,1981 (46 FR 47588).

Suspension of Rule: Issued November 
24,1981; published November 30,1981 
(46 FR 58064).

Emergency Partial Final Decision: 
Issued January 15,1982; published 
January 21,1982 (47 FR 2999).

Final Order: Issued January 26,1982, 
published January 29,1982 (47 FR 4228).

Recommended Decision: Issued June 
14,1982; published June 21,1982 (47 FR 
26656).

Extension of Time: Issued July 6,1982; 
published July 12,1982 (47 FR 30080).

Preliminary Statement
A public hearing was held upon 

proposed amendments to the marketing 
agreement and the order regulating the 
handling of milk in the Tennessee 
Valley, Louisville-Lexington-Evansville 
and Nashville, Tennessee, marketing 
areas. The hearing was held, pursuant to 
the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.), and the 
applicable rules* of practice (7 CFR Part 
900), at Louisville, Kentucky, on October 
21-23,1981. Notice of such hearing was 
issued on September 4,1981 (46 FR 
45354) and a notice of a rescheduled 
hearing was issued on September 24, 
1981 (46 FR 47588).

Upon the basis of the evidence 
introduced at the hearing and the record 
thereof, the Acting Deputy 
Administrator, Marketing Program 
Operations, on June 14,1982, filed with 
the Hearing Clerk, United Stat.es 
Department of Agriculture, his 
recommended decision containing 
notice of the opportunity to file written 
exceptions thereto.

The material issues, findings and 
conclusions, rulings, and general 
findings of the recommended decision

are hereby approved and adopted and 
are set forth in full herein, subject to the 
following modifications:

1. Under issue number 1. “Diversion of 
limited amounts of Class I  milk from the 
Nashville and Tennessee Valley 
markets to the Louisville m arket," three 
new paragraphs are added at the end of 
the discussion.

2. Under issue number 3. “Location ' 
adjustments applicable to producer milk 
under the Nashville and Louisville 
orders, ” a new paragraph is added at 
the end of the discussion.

3. Under issue number 4. "Producer 
delivery requirements and diversion 
limits o f the Nashville and Louisville 
orders, ” five new paragraphs are added 
at the end of the discussion.

4. Under issue number 5. “Provisions 
o f the Nashville order relating to the 
procedure for paying producers, ” three 
new paragraphs are added at the end of 
the discussion.

5. Under issue number 6. "Diversions 
between pool plants under the Nashville 
order, ” four new paragraphs are added 
at the end of the discussion.

The material issues on the record of 
the hearing relate to:

1. Diversion of limited amounts of 
Class I milk from the Nashville and 
Tehnessee Valley markets to the 
Louisville market. A corollary issue 
involves changing the out-of-area 
location adjustments of the Nashville 
order.

2. Location adjustments applicable to 
producer milk under the Nashville and 
Louisville orders.

3. Pooling standards for “country” 
plants under the Louisville order.

4. Producer delivery requirements and 
diversion limits of the Nashville and 
Louisville orders.

5. The provisions of the Nashville 
order relating to the mechanism for 
paying producers.

6. Diversions between pool plants 
under the Nashville order.

7. Pooling standards for distributing 
plants under the Nashville order.

8. Whether an emergency exists to 
warrant the omission of a recommended

s decision on issue No. 7.
Issues Nos. 7 and 8 were dealt with in 

an earlier decision. The remaining 
issues, Nos. 1-6, are considered in this 
decision.
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Findings and Conclusions

The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof:

1. D iversion o f lim ited amounts o f 
Class I m ilk from  the N ashville and 
Tennessee Valley m arkets to the 
Louisville m arket.

The Nashville and Tennessee Valley 
orders should not be amended to 
accommodate diversions of producer 
milk for Class 1 use to plants fully 
regulated under another Federal order. 
Also, the Louisville order should not be 
amended to allow milk received at pool 
city (distributing) plants directly from 
farms to be excluded from the definition 
of producer milk if  the milk is 
considered producer milk under another 
Federal order. Each of these orders now 
provides that milk received at a pool 
plant directly from a farm be considered 
producer milk under the order which 
regulates the plant where the milk is 
first received, unless the milk is received 
as a diversion from an other order plant 
for G a s  s II or Class III use.

Kraft, Inc., which operates pool-plants 
in all three markets, including pool 
distributing plants in the Nashville and 
Louisville markets [Kraft’s fluid milk 
operations also are known by the name 
Sealtest), initiated several related 
proposals relative to this issue. 
Specifically, one of Kraft’s proposals 
would allow a Nashville handler to 
divert milk to an other order distributing 
plant for G ass I tree. Such diversions 
would be .limited to 25 percent of die 
handlers receipts for the previous 
month. Milk of an individual producer 
would not be eligible for such diversion 
unless at Least 50 percent of the 
producer’s milk was received at a 
Nashville order pool plant. A related 
proposal would allow milk to  be 
received at pool city plants under the 
Louisville order directly from the farm 
without becoming producer milk under 
that order if such milk was considered 
producer milk under another Federal 
order. Another Kraft proposal would 
change the out-of-area location 
adjustments o f the Nasvflle order for 
locations in Kentucky and Indiana so 
that any milk diverted from Nashville to 
Louisville for G ass I uses would be 
priced under the Nashville order at the 
same Class I price that is applicable at 
those locations under the Louisville 
order. These proposals were designed to 
allow milk from producers who regularly 
ship to Kraft’s plant in Nashville to be 
diverted to Kraft’s bottling plant in 
Louisville for G ass I use and remain 
producer milk under the Nashville order.

Kraft claimed that the need for order 
changes to accommodate G ass I 
diversions is a product of two 
circumstances: (1) Kraft’s  failure to 
reach an agreement with Dairymen, Inc., 
the major cooperative associated in 
these markets, for a supply of mile foT 
its Louisville plant, coupled with the 
lack of economical alternative milk 
supplies in the Louisville market, and (2) 
differences between Are seasonal 
production incentive plans under the 
Nashville and Louisville orders that 
make it difficult to switch producers 
between the orders on a seasonal basis 
without reducing their minimum Federal 
order payments.

Kraft’s witness testified that since 
September 1980, when negotiations with 
Dairymen, Inc., failed to result in an 
agreement acceptable to Kraft, the 
handler has been unable to obtain an 
adequate milk supply For its Louisville 
plant from local producers. The 
spokesman stated that from September 
1980 through August 1981, Kraft 
purchased milk from producers in 
Wisconsin to meet the Louisville plant’s 
needs. Since September 1981, the 
Louisville plant has attempted to meet 
its demand for bulk milk from local 
producers. The witness indicated that 
Kraft’s independent producers on the 
Louisville order produce enough milk to 
meet the needs of its Louisville plant. 
Nevertheless, he claimed, many of these 
producers’ farms are located so far 
away from Louisville that regular 
shipment of their milk to the Louisville 
plant is not economically feasible. He 
further stated that many of Kraft’s 
producers regularly ship their milk to 
another city plant in Lexington, 
Kentucky, under a contractural 
arrangement Kraft has with the operator 
of that plant.

Kraft’s  witness testified that Kraft 
currently transfers significant quantities 
of milk from its Nashville plant to the 
Louisville plant to remedy the deficat 
supply situation. He maintained that 
adoption of the proposals would, within 
limits, allow much of the milk now being 
transferred to Louisville to move 
directly from the farm to the Louisville 
plant without becoming producer milk 
under the Louisville order.

The Kraft spokesman indicated that 
about 50 producers who historically 
have been associated with Kraft’s 
Nashville plant are located in South 
Central Kentucky about halfway 
between Louisville and Nashville. He 
stated that Kraft would like to ship some 
of the milk produced by these farmers 
directly to its plant m Louisville. 
However, the witness testified that 
these producers have been associated

with the Nashville market for many 
years and prefer to be paid on the basis 
of the Nashville order’s base-excess 
payment plan rather than the Louisville 
(take out-pay back) payment plan of the 
Louisville order. He also pointed out 
that if these producers are shifted 
between the Nashville and Louisville 
orders on a month-to-monfh basis the 
difference between the base-excess plan 
and the Louisville plan could 
significantly reduce the minimum 
Federal order prices for their milk.

Kraft’s witness stated that the 
company has accommodated these 50 
producers by continuing to pool their 
milk on the Nashville order by first- 
receiving the milk at its Nashville plant 
and then transferring it to its Louisville 
plant. The spokesman presented data to 
indicate that for the past several months 
Kraft had transferred as much as 1.5 
million pounds of milk per month from 
Nashville to Louisville. He testified that 
such movements cost Kraft 
approximately 75 cents per 
hundredweight but that this cost is still 
less than the alternative o f delivering 
directly to the Louisville plant the milk 
of other producers currently pooled on 
the Louisville order.

Kraft’s witness characterized the 
differences between the producer 
payment plans of the Nashville and 
Louisville orders as an impediment to 
the efficient movement of milk. He 
stated that this impediment is especially 
strong for proprietary handlers because 
they do not have the privilege of 
reblending that the Act extends to 
cooperative associations.

According to Kraft’s  witness, Kraft’s 
proposals would allow up to half of the 
milk of the 5© producers to be delivered 
directly from farms to the Louisville 
plant but remain pooled on the 
Nashville order. Thus, Kraft could 
accommodate its producers who wish to 
be paid on a base-excess plan while 
saving Kraft the expense of the 
Nashville-to-LouisvIfle haul now needed 
to keep the milk pooled under the 
Nashville order.

Dairymen, Inc. (EH), opposed the 
adoption of Kraft’s  proposals. DI’s 
witness stated that the diversion 
provisions of Federal orders are 
intended to provide for the orderly 
disposal of surplus milk supplies. The 
witness asserted that allowing 
diversions for G a ss  I use would provide 
an opportunity for the reserve supplies 
of one market to displace local supplies 
in another market, thus allowing the 
producers of the diverting market to 
obtain the benefit of the other market’s 
G ass !  sales. The witness stated that the 
cooperative supports the usual
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procedure of pooling a producer’s milk 
on the order that regulates the plant that 
first receives the milk when some of the 
milk in the shipment is classified as 
Class I.

Although DI’s spokesman stated that 
the cooperative opposed any 
accommodation of Class I diversions, DI 
proposed that if the Louisville and 
Nashville orders are amended to allow 
such movements, then the Tennessee 
Valley order also should be amended to 
accommodate Class I diversions to other 
order plants. The witness indicated that 
certain DI producers are located such 
that their milk could be diverted easily 
from the Tennessee Valley market to the 
Louisville market for fluid use.

The pool plant qualification and 
producer milk sections of Federal orders 
generally have been structured to assure 
that producers who provide a regular 
supply of milk for a market share in the 
market’s higher-valued Class I sales by 
having their milk pooled under the order 
for that market. One aspect of these 
provisions in most orders is to pool a 
producer’s milk under the order which 
regulates the plant that first receives the 
milk from the farm. If a producer should 
ship milk during a month to plants 
regulated by different orders, that 
farmer is a producer on each such 
market. The only general exception to 
fiiis rule has been where a producer’s 
milk is diverted for surplus disposition 
from a pool plant under one order to a 
plant regulated by a different order. It 
has long been held under the order 
program that milk which is diverted for 
surplus dispostion should remain 
producer milk on the diverting market 
since such milk represents the reserve 
supply for that market. If the milk were 
moved to another market for surplus 
disposal and pooled there, the returns to 
producers regularly supplying this other 
market would be adversely affected 
because of the lower-valued use of the 
milk.

By contrast, most orders provide that 
if any milk diverted to another market is 
classified as Class I in the receiving 
market, it becomes producer milk on 
that market and is pooled there. The 
rationale for pooling diverted milk on 
the receiving market when any of it is 
classified as Class I is that such 
classification shows that the milk is 
serving the fluid needs of that market 
and, thus, should be treated like any 
other regular source of supply.

Any departure from this regulatory 
approach regarding diversions of milk 
between Federal order markets should 
be based on a demonstration that this is 
essentially the only means of dealing 
with the problems of a particular market 
situation and that the change is

necessary to maintain orderly marketing 
conditions for producers and handlers. 
This was not demonstrated in the record 
for this proceeding.

If Kraft’s proposals were adoped, and 
the volume of diversions remained no 
greater than current transfers, the 
significant effects would be (1) the 
elimination of Kraft’s cost of transferring 
milk from the Nashville plant to the 
Louisville plant, and (2) lower returns to 
the producers whose milk is diverted 
because of the minus location 
adjustment that would be applicable for 
deliveries to Louisville. There would be 
no substantial change in transportation 
costs to producers because the 
producers are almost centrally located 
between Nashville and Louisville. There 
also would be no change in the 
classification of the milk delivered to 
Louisville, because the Louisville order 
classifies receipts of transfers and 
diversions on the same basis. If volumes 
remain unchanged, the substitution of 
diversions for transfers would have no 
perceptible impact on the producer 
blend prices of either market.

The record shows that Kraft could 
save as much as $10,000 per month if it 
eliminated the transfer of milk from 
Nashville to Louisville. At the same 
time, producers who would have 
production diverted to Louisville would 
receive a lower return under the order 
because their Louisville deliveries 
would be subject to a minus location 
adjustment of 15 cents per 
hundredweight. However, Kraft 
probably could more than compensate 
those producers from the savings 
generated by its reduced transportation 
expenses if it wished to do so.

The above discussion is premised on 
the assumption that the volume of milk 
to be diverted to Louisville for Class I 
would not be significantly different from 
present transfers. However, the record 
shows (although the figures are not 
precise) that Kraft’s proposed limit on 
Class I diversions of 25 percent of a 
handler’s supply in the previous month 
would, under present operating 
conditions, allow Kraft to divert over 
twice the present volume of transfers. If 
such an increase were to occur, and this 
increase represented a reduction of 
Class I sales for producers on the 
Louisville market, the Louisville blend 
price could be lowered. In addition, the 
adoption of DI’s proposal with respect to 
the Tennessee Valley order could put 
even more downward pressure on the 
Louisville blend price, which would 
adversely affect producers who 
regularly supply the Louisville market.

Furthermore, the adoption of Kraft’s 
proposals could result in false 
production signals to producers in the

region. The milk that Kraft would divert 
to Louisville could be considered surplus 
to the usual fluid needs of the Nashville 
market. Normally, such surplus milk 
supplies would go into manufacturing 
uses and would be priced below the 
Class I price. The downward impact on 
the Nashville blend price would 
discourage excess production of reserve 
supplies. However, to the extent that 
this milk would be used to supply the 
fluid needs of the Louisville market, the 
blend price of the Nashville order would 
be enhanced. Any such increase in the 
Nashville blend price would give 
producers a signal that additional milk 
supplies are needed to meet the demand 
of the fluid market when in fact the 
Nashville market’s regular fluid sales 
are not increasing. Since Kraft’s 
proposals would make it easier to use 
Nashville reserve supplies for fluid use 
in Louisville, they would help foster a 
price level that would not reflect actual 
demand for milk in the Nashville 
market.

It is recognized that in the absence of 
the diversion provisions proposed by 
Kraft the different producer payment 
plans in the Nashville and Louisville 
markets can result in independent 
producers being reluctant to switch from 
one order to the other during the course 
of a year to accommodate Kraft’s supply 
arrangements. If Nashville producers 
switch to the Louisville market in the 
spring, they become subject to the 
Louisville plan deductions in computing 
the uniform price. If they switch to the 
Louisville market in the fall, they receive 
the Louisville plan pay-back money, but 
they fail to earn a base under the 
provisions of the Nashville order. If they 
switch from the Louisville market to the 
Nashville market without a base, their 
minimum payment under the Nashville 
order during the base-paying months 
would reflect only the excess price for 
all of their deliveries.

It is noted, however, that the supply 
problem at Kraft’s Louisville plant is not 
a seasonal problem. Rather, it is a 
continuing situation that likely will 
require supplemental milk supplies each 
month for the next two or three years. 
Under these circumstances, there 
appears to be little reason to shift a 
producer back and forth between 
markets on a month-to-month basis. 
Instead, producers should be shifted to 
the Louisville market on a more or less 
permanent basis in view of the 
continuing need for additional milk at 
the Kraft plant.

Kraft indicated that it does not want 
to take this action because the 
producers wish to remain pooled on the 
Nashville market so that their returns
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will not be jeopardized. The market 
statistics included in the record indicate 
that an average Nashville producer 
would have his or her minimum Federal 
order return altered by less than one 
percent up or down if  switched to the 
Louisville market for an entire 12-month 
period. In fact, during the period of 
October 1980 through September 1981, 
the average Nashville producer would 
have received a slightly higher return for 
milk if it had been pooled under the 
Louisville order. Unless marketing 
conditions change dramatically in either 
market during the next two to three 
years, Kraft could eliminate the cost of 
current milk transfers by shifting some 
producers to the Louisville market 
without significantly altering the 
producers’ returns. In fact, the producers 
could be better off on the Louisville 
market than if they stayed in the 
Nashville market and operated under 
Kraft’s proposal. Under Kraft’s  proposal, 
the producers would be subject to a 
minus 15-cent location adjustment for all 
deliveries to Louisville, which could 
apply to as much as 50 percent of a 
producer’s  production. Unless marketing 
conditions change, the Nashville blend 
price (or weighted average price] minus 
15 cents probably will average less over 
the course of a year than the Louisville 
blend price. If  the producer remained 
pooled on the Louisville order for a 
complete year, .gross returns could be 
higher than under Kraft’s  proposal.

Under these circumstances, the 
problems outlined by Kraft could be 
solved by shifting some or all o f the 
approximately 50 producers mentioned 
earlier to the Louisville market for an 
indefinite period. This action would not 
alter producers’ returns significantly and 
would reduce Kraft’ s transportation 
costs. Although this alternative would 
not accommodate the producers’ desire 
to remain pooled on the Nashville 
market, producers should be responsive 
to changes in the location of demand for 
their production. At present that 
demand is in Louisville, not in Nashville. 
Thus, it is not necessary to depart from 
the usual procedure of pooling milk 
under the order which regulates the 
plant where the milk is  first received 
when some of the milk is  assigned to 
Class L Therefore, the proposals dealing 
with interorder diversions of producer 
milk for Class I use and the related 
proposal to restructure the out-of-area 
location adjustments of the Nashville 
order to accommodate such interorder 
diversions are denied.

In response to the recommended 
decision, Kraft, Inc., -filed certain 
exceptions to the findings in the 
preceding paragraphs as set forth in that

decision. In particular Kraft asserted 
that the decision was based on three 
conclusions not supported by the record. 
The conclusions excepted to are: {1} The 
proposals would result in lower returns 
to the producers whose milk is diverted: 
(23 Adoption of the proposals could 
result in a lowering of the Louisville 
blend price; and (3) Adoption of the 
proposals could result in false 
production signals to producers in the 
region.

These conclusions are part of a 
discussion of the possible ramifications 
of the proposed changes. Although the 
statements excepted to are pertinent 
and supported by the record, they are 
not the main elements of the decision to 
deny Kraft’s  proposals. As Kraft points 
out, these problems could be mitigated 
by other regulatory safeguards. The 
decision not to adopt Kraft’s  proposals 
is based on substantial evidence in the 
record which indicated that the 
problems to which the proposals were 
directed were problems that could be 
solved without amendments to the 
orders. The discussion to which Kraft 
directs its exceptions only supplements 
the general finding fey pointing out the 
possible effects of Kraft’s  proposals on 
other Interested parties.

Kraft’s  exceptions do not provide a 
basis for reaching a different conclusion 
on this issue. The exceptions are 
therefore denied.

2. Location adjustment applicable to 
producer milk under the Nashville and 
Louisville orders.

Three proposals, Nos. 6 ,12  and 13, 
included m the notice of hearing for this 
proceeding concerned the location 
adjustments applicable to producer milk 
under the Nashville and Louisville 
orders. However, at the hearing 
representatives of BI (proponent of Nos. 
6 and 12) and National Farmers’ 
Organization (proponent of No. T3) 
withdrew their respective proposals and 
no other interested party offered 
testimony relating to these proposals. 
Since the record contains no evidence 
concerning these proposals, further 
discussion of this issue is not necessary.

3. Pooling standards fo r “country” 
plants under the Louisville order.

The pool plant definition of the 
Louisville order should be amended to 
allow operators of country (supply] 
plants to count their deliveries of milk 
directly from farms to pool city 
(distributing) plants toward meeting up 
to one—half of the shipments required 
to qualify the country plant as a pool 
plant. Current order language recognizes 
only actual transfers of milk from the 
country plant to city plants as shipments 
that count to qualify a country plant for

pool plant status. This change was 
proposed by Kraft, Inc., and supported 
by the Armour Food Company. BI 
opposed adoption of this change and in 
the alternative proposed that country 
plants be eliminated from the pool plant 
definition.

Kraft’s witness states that the purpose 
of their proposal was to allow country 
plants to operate in a more efficient 
manner. The witness stated that Kraft 
operated a country plant at 
Lawrenceburg, Kentucky, that qualified 
as pool plant under the Louisville order 
from September 1979 to September 1981. 
The witness testified that while this 
plant was in  operation the milk on three 
farm pidk-up routes could have been 
delivered directly to a city plant in 
Lexington, Kentucky, rather than being 
hauled to the country plant, unloaded, 
reloaded, and delivered to Lexington. 
Testimony was offered showing that 
while the plant was in operation the 
proposed change could have saved 495 
miles of transportation per day over the 
actual hauling that took place.

A witness for the Armour Food 
Company voiced strong support for 
Kraff s proposal. He stated that Armour 
operates a country plant regulated by 
the Louisville order. The witness 
contended that order provisions should 
be changed to allow country plants to 
operate more efficiently because these 
plants serve the fluid market fey 
providing supplemental shipments to 
city plants, by giving producers a market 
alternative, and by helping maintain the 
economic viability of manufacturing 
plants in the market that provide an 
outlet Tor the market’s reserve supplies. 
The witness indicated that producers 
representing about 60 percent of the 
Armour plant’s  Grade A supplies were 
located such that their production could 
be shipped directly to city plants at 
considerable transportation savings.

B Fs witness took the position that 
there is no need for country plants in the 
Louisville market The witness stated 
that all milk in the market could be 
shipped directly from farms to city 
plants and that the only reason for 
maintaining country plants is  to 
associate with the market milk to be 
used in manufacturing plants. Hie 
witness testified that DI believes that 
marketing orders should be structured to 
pool only those milk supplies that are 
closely associated with the needs of the 
fluid market, including necessary 
reserve supplies. He asserted that most 
supplies associated with supply plants 
are not readily available lor the fluid 
market, and that the order should not be 
amended to make it ea sier for country 
plants to meet the pooling standards.
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Instead, the witness contended, the 
order should be amended to remove 
country plants from the pool plant 
definition.

DI further contended that the 
existence of supply plants creates 
disorderly marketing conditions because 
the purpose of maintaining a supply 
plant in today’s dairy industry is to 
obtain milk supplies for manufacturing 
purposes, not for bottling. DI cited the 
fact that all supply plants operated in 
the Louisville market in recent years 
have been operated in conjuction with a 
manufacturing facility.

Federal milk orders have 
accommodated the pooling of milk 
supplies through country plants because 
these plants historically have served as 
a means of getting milk supplies to 
bottling plants. Before bulk transport for 
raw milk became generally available, 
supply plants served as country 
assembly points for milk supplies for 
over-the-road shipment to bottling 
plants in metropolitan areas. Although 
transportation technology has reduced 
the need for country assembly points, 
supply plants have continued to be a 
source of milk for bottling plants in 
many markets.

The record contains no rebuttal to 
DI’s claim that the Louisville market can 
be supplied entirely by direct shipments. 
However, the feasibility of supplying all 
distributing plants in a market by direct 
shipments is not a sufficient reason to 
deny handlers an alternative means of 
obtaining supplies. Handlers may 
choose to obtain a portion of their milk 
supply through a country plant for any 
number of reasons. Even though the 
procurement of milk supplies directly 
from farms may be the most 
economically efficient method of 
obtaining raw milk for bottling, this may 
be overshadowed by other 
considerations in the handler’s decision
making process. In addition, Federal 
milk orders are not designed to dictate 
that handlers use the method of milk 
procurement that the Department may 
consider the most efficient. Rather, as 
long as a procurement method does not 
result in disorderly marketing 
conditions, Federal orders should not 
foreclose an alternative supply option.

DI’s contention that the existence of 
supply plants creates disorderly 
marketing conditions because they are 
primarily a vehicle for pooling unneeded 
milk supplies is not supportd by the 
record. The record does show that 
Armour (and Kraft when it operated a 
supply plant) utilizes Grade A milk not 
shipped to distributing plants in its 
adjacent manufacturing facility. In 
addition, Armour’s witness 
acknowledged that Armour needs a

supply of Grade A milk for its 
manufacturing plant and the operation 
of a country pool plant is the method the 
company has chosen to obtain that 
supply. However, the use of a country 
plant’s surplus Grade A milk in a 
manufacturing plant does not by itself 
indicate that the country plant is not 
serving the fluid market."Under the 
Louisville order, country plants are 
determined to be serving the fluid 
market if they meet the shipping 
requirements that have been established 
through the hearing procedure. The 
record shows that the country plant 
operated by Armour and the country 
plant recently operated by Kraft have 
consistently met the shipping 
requirements of the order. In fact, the 
Armour plant generally ships milk to 
city plants every month of the year, even 
during the heavy production months 
when shipments are not required. The 
record also contains statements by 
representatives of Kraft and Armour 
that their county plants placed the 
highest priority on meeting the needs of 
city plants for shipments of milk. 
Accordingly, it is not possible to 
conclude from this record that a plant 
that is more than meeting the shipping 
requirements is causing disorderly 
merketing conditions. In the absence of 
disorderly marketing conditions, there is 
no reason to eliminate country plants 
from the pool plant definition of the 
Louisville order.

The proposal to recognize direct farm- 
to-city plant shipments for qualification 
of country plants should be adopted 
because it would allow country plants to 
operate in a more efficient manner 
without altering the basic standard use 
to determine whether the plant is 
serving the fluid market to a degree that 
warrants pool status for the plant. 
Although Kraft has closed its country 
plant, and thus appears unlikely to 
utilize the changes adopted herein, the 
Armour country plant regulated by the 
Lousiville order could benefit from the 
proposed change. The record indicates 
that producers representing 
approximately 60 percent of Armour’s 
Grade A milk supply are located such 
that their production could be delivered 
directly to city plants rather than by 
transfer from the country plant at 
considerable savings to Armour.

DI opposes the change because it 
believes that the purpose of the proposal 
is to make it easier to associate with the 
Louisville pool milk which is intended 
primarily for Class III use at 
manufacturing plants. Although this 
proposal would reduce Armour’s cost of 
operation, it would not change the 
percent of a country plant’s receipts and 
diversions that must be shipped to city

plants to qualify the country plant for 
pool status. If a country plant operator 
wishes to increase the quantity of Grade 
A milk moving to a munufacturing plant, 
shipments to city plants must increase 
by a like amount (in the months when 
the 50 percent shipping requirement 
applies). The proportion of the country 
plant’s total receipts and diversions that 
would be free to move to a 
manufacturing plant would not change 
under this proposal.

At the hearing and in its brief, DI 
expressed concern that adoption of this 
proposal would create an incentive for 
the operator of a country plant located a 
considerable distance from the market 
to associate the plant with the Louisville 
pool. The adopted pooling change would 
reduce the proportion of a country 
plant’s milk supply that must actually be 
transferred to pool city plants to qualify 
the country plant for pool status during 
the months of September through 
February, but it would not change the 
requirement that at least 50 percent of 
the plant’s milk supply must be made 
available to city plants by transfer or 
diversions. By reducing the amount of 
milk that must be moved to city plants 
by interplant transfers, the pooling 
change may reduce the cost of 
associating a distant country plant with 
the Louisville market, assuming the 
country plant has milk supplies 
conveniently located for delivery 
directly to city plants. However, there is 
no indication that this change would 
alter the operating costs of any country 
plant in the region to the point that it 
would be unusually profitable to engage 
in the extensive hauling of milk that 
would be necessary to obtain pool 
status for a distant plant. Kraft and 
Armour offered information on how the 
proposed change would benefit their 
specific operations. The record contains 
no specific information about other 
country plants that would benefit from 
or take advantage of the change. 
Therefore, DI’s concern does not provide 
sufficient grounds to deny the proposal.

In its exceptions to the recommended 
decision, DI repeated its contentions 
that supply plants are not an efficient 
method of procuring milk for bottling 
and that under present conditions these 
plants are merely a mechanism that 
allows operators of nonpool 
manufacturing plants to associate with 
the fluid market a supply of Grade A 
milk to be used primarily for 
manufacturing purposes. DI further 
stated that the Secretary is required to 
address these facts in his decision. The 
recommended decision did consider all 
of the points raised by DI’s exceptions. 
Therefore, the exceptions provide no
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basis to reach a conclusion on this issue 
different from that set forth in the 
recommended decision. The exceptions 
are denied.

4. Producer delivery requirements and 
diversion limits o f the Nashville and 
Louisville orders.

The producer milk definitions of the 
Louisville and Nashville orders should 
not be amended to change the producer 
delivery (“touch-base”) requirements 
and diversion limits of the orders.

Kraft proposed the elimination of the 
provision in the Louisville order that 
limits diversions of milk from pool 
plants to nonpool plants to 22 days’ 
production during each month of 
September through February. With 
respect to the Nashville order, DI 
proposed an increase in the number of 
days that a producer must deliver milk 
to a pool plant (commonly referred to as 
touching base) if the producer’s milk is 
to be eligible for diversion from pool 
plants to nonpool plants. Under the 
proposal, the delivery requirement 
would be increased from two days’ 
production each month of the year to 
four days’ production in each month of 
March through July and ten days’ 
production in each month of August 
through February. DI also proposed that 
diversions from pool plants regulated 
under the Nashville order be limited to 
an amount equal to one-third of the 
producer milk physically received at the 
pool plants. The order does not now 
contain a percentage limitation on 
diversions to nonpool plants.

Kraft’s witness stated that the 
diversion provisions of the Louisville 
order, which require touch-base 
deliveries on as many as nine days 
during the short production months, 
result in inefficient handling of milk. The 
witness asserted that handlers should 
be given the greatest flexibility possible 
in determining which milk is to be 
delivered to pool plants and which is to 
be diverted to nonpool plants. Although 
Kraft proposed no overall diversion 
limits in conjunction with its proposal to 
lower the touch-base requirements,
Kraft's witness indicated that the 
company would not object to such a 
limit as long as it was not overly 
restrictive. In its post-hearing brief,
Kraft suggested that a total diversion 
limit of 50 percent of receipts combined 
with the existing two-day touch-base 
delivery requirement would be an 
adequate limit and would allow for the 
efficient movement of milk.

Kraft’s witness stated that the touch- 
base requirements are the most 
burdensome on those producers who 
have converted from manufacturing 
grade to Grade A production. The 
witness indicated that the Kraft

organization has some milk pick-up 
routes for manufacturing grade 
producers that include one or two Grade 
A producers. He noted that the touch- 
base provisions require these Grade A 
producers to ship their milk separately 
from the other producers on certain days 
of the month. The witness stated that 
the resulting dual-route syistem, one for 
manufacturing grade producers and one 
for Grade A producers to meet the 
touch-base requirement, is an inefficient 
method of moving milk. The witness 
said that Kraft’s proposal would allow a 
handler to select producers for diversion 
in a way that would result in the most 
efficient movement of milk.

The witness for DI stated that higher 
touch-base requirements are necessary 
in these markets to assure the 
availability of supplies for the fluid 
market. He maintained that the touch- 
base provisions of an order require a 
producer to show at least a limited 
association with the market before the 
producer’s milk that is diverted to 
nonpool plants is allowed to participate 
in the marketwide pool. The witness 
asserted that the current requirements of 
the Louisville order have not placed a 
burden on the pooling of milk which 
historically has been associated with 
the market. The witness also expressed 
the association’s view that producers 
who convert to Grade A production 
must be willing to ship a certain part of. 
their production to pool plants before all 
of their milk is allowed to participate in 
the pool.

In response to the general invitation in 
the hearing notice for testimony 
concerning the desirability of an overall 
diversion limit for the Louisville order, 
DI’s witness suggested that the pool 
plant definition of the order be amended 
so that diversions from city plants 
would be counted as receipts when 
calculating whether the plant meets the 
Class I requirement for pool plant status. 
The spokesman pointed out that 
diversions to pool and nonpool plants 
currently are not included in the base 
used to compute the Class I percentages. 
He maintained that the DI proposal 
would be an appropriate method for 
placing an overall limit on diversions in 
the Louisville market.

DI’s witness contended that market 
conditions are changing in the Nashville 
and Louisville areas. He stated that the 
opening of large distributing plants in 
Murfreesboro, Tennessee,~(in August 
1981) and Winchester, Kentucky, 
(expected in October 1982) and the * 
promulgation of a Federal milk order for 
the State of Alabama will have a 
dramatic effect on these markets. The 
witness predicted that these events 
would produce a significant increase in

the Class I utilization under both the 
Nashville and Louisville orders. These 
perceived market changes provide the 
basic rationale for DI’s proposal to 
increase the touch-base requirements of 
the Nashville order and to provide for 
an overall diversion limit of one-third of 
a handler’s receipts. The witness further 
asserted that markets with high Class I 
utilization need high touch-base 
requirements and limited diversions to 
assure the availability of supplies for 
fluid use.

Kraft’s case for reduced touch-base 
requirements for the Louisville order 
stems from the claim that there is a 
general need for handlers to be given 
greater flexibility to determine which 
producers should have their milk 
diverted and which ones should have 
their milk delivered to pool plants, and a 
specific need to accommodate 
manufacturing grade producers who 
wish to convert to Grade A production. 
In this regard, Kraft contended that an 
overall diversion limit would accomplish 
the objective of touch-base requirements 
without producing hauling inefficiencies. 
There is little evidence in the record, 
however, to indicate that handlers or 
producers find tha current touch-base 
requirement burdensome. Krpft 
indicated that it has producers on the 
Louisville market that are located in 
areas that make it more convenient to 
ship their production to nonpool 
manufacturing plants on a regular basis 
rather than deliver the milk to pool 
plants. At the same time, Kraft is asking 
the Department to make substantial 
changes in the order to accommodate its 
need for additional supplies at its 
Louisville plant. At least some of this 
demand could be met by delivering the 
production of the inconveniently located 
producers to Louisville for the number of 
days necessary to meet the touch-base 
requirement. If there is a need for milk 
at Louisville, it is reasonable to expect 
producers associated with the market to 
respond in some minimum way.

Armour supported Kraft’s proposal to 
eliminate the 22-day diversion limit that 
applies during September through 
February and indicated that the change 
would be beneficial to its operation. 
However, there is little indication that 
the current provisions are overly 
burdensome to Armour’s operations. 
Armour operates a country plant and a 
manufacturing facility on the same 
premises at Springfield, Kentucky, and a 
small manufacturing plant at 
Elizabethtown, Kentucky. During 
September through February, Armour 
must receive half of its Grade A milk 
supply at its country plant and then 
deliver it to pool city plants when it
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wishes to have the country plant qualify 
as a pool plant. When the country plant 
is a pool plant, this procedure assures 
that at least half of the milk meets the 
touch-base requirement. It should be 
noted here that this decision also adopts 
changes in the Louisville order that 
would allow Armour to meet up to half 
of its shipping requirements by 
deliveries of milk directly from farms to 
city plants. These plants are also pool 
plants, so these direct shipments would 
also meet the touch-base requirement.

The advantage that could accrue to 
Armour from the adoption of this 
proposal is that the milk of certain 
producers could be moved directly to its 
manufacturing facilities on a regular 
basis, rather than being moved part of 
the time through the country plant for 
purposes of qualifying the plant as a 
pool plant. However, since Armour’s 
largest manufacturing facility is located 
adjacent to the country plant, milk may 
be easily delivered to either facility. 
Thus, loads of milk may be rotated 
between the country plant and the 
manufacturing facility in a way that 
would allow all of Armour’s producers 
to meet the touch-base requirement.
From a practical standpoint the 
proposed change apparently would be of 
little real benefit to Armour’s operation.

The record does not support a 
conclusion that the 22 days’ production 
diversion limit of the Louisville order 
should be changed. Moreover, since this 
proposed change is not adopted, there is 
no reason to consider DI’s suggestion to 
amend the pool plant definition to 
include diversions from city plants when 
calculating the plant’s Class I 
percentage.

Likewise, it cannot be concluded that 
DI’s proposal to raise the touch-base 
requirement of the Nashville order and 
impose an overall diversion limit on 
pool plants should be adopted. DI bases 
its case for this proposal on the 
assumption that a series of events, some 
of which would occur in the future, will 
dramatically increase the Class I 
utilization of the Nashville market, and 
on the contention that in a high 
utilization market there is a need to 
assure that milk is closely associated 
with the market. The record does show 
that changes in marketing conditions 
have occurred over the past two years in 
the Nashville market. Production has 
increased but Class I sales have not 
grown. It is also clear that the 
implementation of a Federal order in 
Alabama 1 may result in additional

1 O f f i c ia l  n o t i c e  is  h e r e b y  t a k e n  o f  th e  A s s i s t a n t  
S e c r e t a r y ’s  d e c is io n  a d o p t in g  a  F e d e r a l  m ilk  o r d e r  
f o r  th e  A la b a m a - W e s t  F lo r id a  m a r k e t in g  a r e a ,  
is s u e d  J a n u a r y  2 8 ,1 9 8 2  (4 7  F R  5 1 2 4 ) .  T h e  A la b a m a -

market changes. However, it is not clear 
that the events discussed by DI will 
change the market in the manner or to 
the extent envisioned by the 
cooperative. The new bottling plant at 
Murfreesboro, Tennessee, began 
operation in August 1981, and was a 
pool plant on the Nashville order for the 
months of August and September 1981.
In October 1981, the plant became 
regulated by the Georgia Federal order. 
The apparent overall impact of this 
plant on the Nashville market thus far 
has been minimal. Class I utilization has 
not changed significantly. In fact, Class I 
utilization was below year earlier levels 
in October and November 1981 and only 
slightly above year earlier levels during 
the months of December 1981 through 
March 1982.1 With this result from one 
of the events cited by DI as 
foreshadowing a dramatic change in 
market conditions, it is premature to 
base a significant change in the touch- 
base requirement and diversion limits 
on speculation as to the effects of future 
events on the Nashville market. 
Therefore, these proposed changes to 
the Nashville order are denied.

In its exceptions to the recommended 
decision, Kraft objected to the 
conclusion that the current touch-base 
provision of the Louisville order was not 
shown to be overly burdensome and, 
therefore, should not be changed. Kraft 
also stated that the recommended 
decision was unreasonable and 
arbitrary by its failure to establish that 
the present touch-base requirement 
serves a “valid purpose” or to explain 
why the so-called “valid purpose” 
standard should not be applied.

Producer touch-base requirements are 
included in Federal milk orders as a 
means of determining that individual 
dairy farmers are associated with the 
fluid market and that their milk is, in 
fact, milk which is qualified for fluid 
use; The number of producer deliveries 
that may be necessary to satisfy these 
objectives varies from market to market 
and is determined by the marketing 
conditions that are revealed on the 
rulemaking record for each market. Any 
change from the present requirement 
should be based on a finding that either
(1) the criteria upon which the 
requirement rests are no longer valid or
(2) these criteria can be satisfied by a 
less burdensome requirement. Kraft 
essentially takes the position that the 
criteria can be met by a less 
burdensome requirement. Their

W e s t  F lo r id a  o r d e r  b e c a m e  fu lly  e f f e c t i v e  M a y  1, 
1 9 8 2 .

* O f f i c ia l  n o t ic e  is  h e r e b y  t a k e n  o f  th e  S t a t i s t i c a l  
S u m m a r ie s  f o r  th e  m o n th s  o f  O c t o b e r  1 9 8 1  th ro u g h  
M a r c h  1 9 8 2 , i s s u e d  b y  th e  M a r k e t  A d m in is tr a to r  o f  
th e  N a s h v i l le ,  T e n n e s s e e ,  o r d e r .

testimony centers on the transportation 
cost the present requirement places on 
proprietary handlers and manufacturing 
grade producers who wish to convert to 
Grade A.

As stated earlier, it is concluded that 
the savings that likely could accrue to 
Kraft and Armour would not be 
substantial. In addition, the record does 
show that Kraft has experienced some 
difficulties in obtaining a supply of milk 
for its fluid milk operation in Louisville. 
This evidence bears directly on a 
principal reason for producer delivery 
requirements, i.e., the demand for milk 
for fluid use in the market. If producers 
wish to have all of their production 
included in the marketwide pool, they 
should be willing to demonstrate their 
association with the market by shipping 
milk to pool plants and thereby making 
it available to meet the market demand. 
In a situation where the proponents’ 
own testimony demonstrates an existing 
demand for milk and the savings that 
could result from a change are not 
substantial, the requirement should not 
be changed.

DI’s exception to the recommended 
decision on this issue repeats the 
cooperative’s contention that the Class I 
utilization of the Nashville market will 
be dramatically increased by a series of 
forthcoming events. In addition, DI 
asserts that markets that have high 
Class I utilization should have high 
touch-base requirements.

The probability of a significant 
increase in the Nashville market’s Class 
I utilization is discussed at length in this 
decision. Furthermore, the absolute level 
of a market’s Class I utilization is only 
one aspect of the market’s supply- 
demand situation. As has been stated 
above, touch-base requirements should 
help insure that milk supplies are 
available to the fluid market. With 
respect to the Louisville market, the 
record of this proceeding includes some 
evidence that at least one distributing 
plant has* experienced some difficulty 
obtaining an adequate supply of milk 
from local producers. As a result, this 
decision does not lower the touch-base 
requirement of the Louisville order. 
However, the record contains no 
evidence that any distributing plant 
regulated by the Nashville order has 
been unable to obtain an adequate 
supply of milk. Absent any 
demonstration that additional producer 
deliveries are necessary to assure an 
adequate supply of milk for the fluid 
market, there is no reason to increase 
the touch-base requirement of the 
Nashville order.
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5. Provisions of the Nashville order 
relating to the procedure for paying 
producers.

The Nashville order should be 
amended to allow handlers to pay those 
producers for whom a cooperative 
association is not collecting payments.

The order now provides that handlers 
shall pay the total classified use value of 
milk to the market administrator, who in 
turn pays individual producers and 
cooperative associations the uniform (or 
base and excess) price for their milk.
Both the partial and final payment 
requirements of the order are handled 
this way. Under the change adopted 
herein a handler could request that the 
market administrator return to the 
handler an amount equal to the sum of 
the individual payments otherwise due 
the handler’s producers for partial and 
final payments in the same manner that 
lump-sum payments currently are made 
to cooperative associations. The handler 
in turn would pay individual producers 
on or before the dates they otherwise 
would be paid by the market 
administrator. Any handler who is 
determined to be delinquent with 
respect to any payment obligation under 
the order would forfeit the opportunity 
of making such payments to producers.

Kraft, Inc., proposed that handlers be 
given the option of paying nonmember 
producers on or before the dates 
payment would otherwise be made by 
the market administrator. The witness 
for Kraft stated that the proposed 
change would benefit the market by (1) 
giving proprietary handlers the ability to 
generate “goodwill” from paying their 
independent producers with company 
checks, and (2) reducing the cash-flow 
burden on handlers that results from the 
time needed to channel all producer 
payments through the market 
administrator.

The witness indicated that Kraft 
currently pays its independent 
producers a premium which is made on 
a company check. Since Kraft maintains 
a payroll system to process these over
order payments, the witness contended 
that assuming the entire producer 
payroll would not significantly affect 
Kraft's cost of operation, but it would 
relieve the market administrator of a 
substantial part of the burden of making 
payments to each independent producer 
twice each month.

The Kraft spokesman also emphasized 
the cost to handlers of the current 
payment plan, and introduced evidence 
that the market administrator was able 
to earn over $63,000 in 1980 from short
term investments of payroll funds. 
Although the money was distributed to 
producers in the form of an increased 
uniform price, Kraft’s witness

introduced the figure as an estimate of 
the cost to handlers of the present 
payment system.

The Kraft witness emphasized the 
importance Kraft places on paying its 
producers with a company check. He 
indicated it was one of the few ways a 
proprietary handler has of establishing 
and maintaining a good business 
relationship with the supplier. The 
witness stated that as long as producers 
are assured of receiving prompt and full 
payment, there is no justification for 
denying a proprietary handler the 
opportunity to generate goodwill by 
paying producers with a company check.

The spokesman for DI indicated that 
the cooperative association opposed the 
Kraft proposal because it wmuld reduce 
the price paid to producers by 
approximately 2 cents per 
hundredweight and because it would 
result in handlers who purchase their 
supplies from cooperative associations 
being placed at a competitive 
disadvantage because they would be 
forced to make their payments two days 
earlier than other handlers. The witness 
stated that the current payment 
provisions of the Nashville order are 
appropriate and should not be amended 
as proposed.

The provisions of the order that 
specify the procedure for payments to 
producers are designed to assure that 
producers are paid promtly and properly 
for their milk. Although the current 
provisions are adequately serving this 
purpose, it is concluded that certain 
modifications can be made in the 
payment procedure that will 
accommodate Kraft’s basic desire and at 
the same time recognize certain 
concerns of DI. Kraft’s basic interest 
appears to be that of making payments 
on its own checks to the independent 
producers supplying it with milk. A 
concern of DI is that any changes in the 
payment procedure not depart from the 
current requirement that all handlers in 
the market make their payments for milk 
at the same time.

These varying interests can be met by 
continuing to require that all handlers 
transfer their partial and final payments 
for milk to the market administrator. 
Handlers then should be permitted to 
request that the market administrator 
transfer to the handler an amount equal 
to the sum of the payments due the 
handler’s independent producers at the 
same time and in the same manner that 
lump-sum payments are made to 
cooperative associations. Such handler 
would then be responsible for paying 
producers the amounts they otherwise 
would receive from the market 
administrator on or before the dates 
specified for the market administrator to

make partial and final payments to 
producers. To assure prompt payment 
by handlers, the order should specify 
that a handler would forfeit the privilege 
of making payments to producers if the 
market administrator determines that 
the handler is delinquent with respect to 
any payment obligation under the order. 
A handler could regain the payment 
privilege by meeting all prescribed 
payment obligations for three 
consecutive months.

If payments to the market 
administrator were not required, as 
Kraft proposed, handlers that purchase 
milk from cooperatives would have to 
make payments two days before 
payments would be required of handlers 
that have independent supplies. 
Therefore, due dates for payments to the 
market administrator, payments to 
cooperative associations and payments 
to individual producers should not 
change. All handlers thus would 
continue to be required to make 
payments to the market administator at 
the same time. This places them on an 
equal footing in terms of the time that 
they must have money available for 
their milk purchases. There would be no 
monetary advantage to handlers based 
on whether they obtain their supplies 
from independent producers or from 
cooperative associations. Handlers who 
purchase milk from independent 
producers could receive lump-sum 
payments representing the sum of the 
payments due their producers but they 
would be obligated to pay producers 
within two days. Since all handlers 
would continue to pay the market 
administrator, as is now required, 
handlers who choose to utilize this 
payment procedure will not obtain a 
competitive advantage over other 
handlers.
. It should be recognized that the 

payment procedure in the order is not 
designed to enhance producer returns. 
Any income generated by the market 
administrator from short-term 
investments of monies that ultimately 
will be paid to producers represents 
only an incidental benefit of the 
payment plan. The payment plan, 
however, is not intended to serve as a 
method of increasing the blend price. 
Accordingly, loss of interest income 
should not be a determining factor when 
changes in the payment plan are 
considered.

Both DI and Kraft filed exceptions to 
the payment procedure outlined above. 
DI merely repeated its contention that 
any change in the payment plan would 
lower returns to producers and place 
handlers who purchase their milk supply 
from cooperatives at a competitive
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disadvantage. The points raised in DI’s 
exceptions were carefully considered in 
reaching the recommended decision. 
Further consideration of the issue in 
light of the exceptions does not compel a 
different conclusion now. DI’s 
exceptions are denied.

Kraft’s exceptions stated that the 
proposed payment plan would not 
provide proprietary handlers with any 
cash-flow relief and maintained that the 
movement of funds constituted “***an 
awkward trail of paper exchange 
resulting in additional burdens to 
handlers and the market administrator.” 
In addition, Kraft stated that the 
recommended plan, because of its 
requirement that payments continue to 
be made through the market 
administrator, would place Nashville 
handlers at a competitive disadvantage 
vis-a-vis handlers regulated by 
surrounding Federal orders. The record 
of this proceeding contains no 
discussion of the effect of the payment 
procedure of this order on inter-order 
competition among handlers. 
Consequently, Kraft’s exception on this 
point cannot be addressed in this 
decision.

With respect to Kraft’s other 
objections, the Department is aware that 
the recommended payment plan would 
not give proprietary handlers as much 
payroll flexibility as they may desire. 
However, it would allow handlers to 
pay producers directly. Moreover, 
handlers who chose to utilize this 
procedure would gain some cash flow 
relief since the money for producer 
payments would be in their accounts, 
rather than the market administrator’s 
account, until the producers cashed their 
checks. Also, the payment system 
preserves intra-order handler equity in 
that it requires all handlers to release 
funds to the market administrator at the 
same time. As the recommended 
decision indicated, this approach does 
address the primary Concerns stated by 
Kraft and DI, and it is based on 
evidence contained in the record. 
Accordingly, Kraft’s exceptions are 
denied.

6. Diversions between pool plants 
under the Nashville order.

The Nashville order should be 
amended to permit milk to be diverted 
from one pool plant to another, with the 
diverting handler retaining the 
responsibility for reporting and paying 
for the milk.

Kraft, Inc., proposed this change to 
eliminate unnecessary hauling and 
pumping of milk which it claims is 
presently required to accommodate 
movements of milk between pool plants. 
Kraft's witness stated that the current 
order provisions discourage handlers

from providing supplemental supplies to 
other pool plants. He indicated that on 
at least four occasions over the past 
three years other pool plants have 
requested supplemental supplies from 
Kraft’s plant at Nashville. These 
transactions were complicated, he said, 
because Kraft could not divert milk 
directly to the purchasing plant and still 
consider the producers as Kraft’s 
producers. On one occasion, the witness 
noted, Kraft “loaned” producers to 
another plant. The buying handler then 
became the reporting handler for the 
milk but paid Kraft an over-order 
premium. Kraft in turn paid the premium 
to the producers. The witness indicated 
that on other occasions Kraft received 
milk at the Nashville plant, reloaded the 
milk and transferred it to the other 
plant. The witness stated that allowing 
diversions between pool plants would 
eliminate the paperwork involved in 
“loaning” producers and the 
unnecessary pumping and hauling 
required for transfers.

DI opposed the proposal. Its witness 
stated that diversion of producer milk 
between Nashville order pool plants is 
not required under the marketing 
conditions that prevail in the Nashville 
order marketing area. The witness 
explained that the structure of the 
Nashville market makes it unlikely that 
milk will be transferred between pool 
distributing plants. Only five distributing 
plants are regularly pooled under the 
Nashville order. Of.these, three are fully 
supplied by DI, one receives all its milk 
from independent producers and one 
(Kraft) receives some milk from NFO 
and the remainder from independent 
producers. The witness indicated that in 
such a market interplant shipments 
would be rare. In its post-hearing brief, 
DI further stated that any pool handler 
who wishes to obtain a supply of milk 
from independent producers should be 
willing to be the responsible handler for 
such producer’s milk.

The order should promote the efficient 
handling of milk by permitting a pool 
plant operator to divert milk to another 
pool plant and still retain the producer 
milk status and payroll responsibility for 
the milk. This will permit a handler to 
avoid unnecessary and costly milk 
movements and handling arrangements 
merely for the purpose of retaining his 
status as a handler on the milk. The 
record indicates that as recently as 
September 1981, Kraft transferred 
several loads of milk to a pool 
distributing plant at Murfreesboro, 
Tennessee, that could have been 
shipped directly to Murfreesboro if 
diversions between pool plants had 
been recognized by the order.

This change would have no direct 
effect on the amount of milk pooled, the 
classification of milk, or the uniform 
price. It would simply allow shipments 
between pool plants to be made in a 
more efficient manner. The fact that in 
the past the number of shipments that 
would be affected by this change has 
been minimal carries little weight. The 
record shows that the current provisions 
have caused some inconvenience that 
can be remedied by the change and that 
there are no adverse effects on other 
interested parties in the market.

DI states in'its exceptions that 
diversion provisions of Federal milk 
orders are designed to facilitate the 
orderly disposition of a market’s reserve 
supplies. Therefore, in DI’s view/ 
diversions essentially should be limited 
to movements of producer milk to 
noripool plants when supplies are not 
needed for Class I use. Also, DI implies 
that permitting proprietary handlers to 
divert milk to other pool plants makes it 
more difficult for cooperatives to 
function within the framework of a 
Federal order.

Diversion provisions were first 
introduced into Federal milk orders as a 
way to efficiently accommodate the 
pooling of a market’s reserve milk 
supplies. When these provisions were 
written, transfers of milk between plants 
were a more common marketing practice 
than diversions of milk from farms to a 
plant other than the usual plant o f 
receipt. As a result, diversions were 
sometimes limited to movements of milk 
to nonpool manufacturing plants. 
However, as marketing techniques have 
changed, diversions have become a 
mechanism which allows handlers to 
sell bulk milk that is not needed at the 
handler’s plant to a variety of outlets 
without being forced to engage in 
uneconomic movements of milk that 
would otherwise be necessary if the 
plant operator wishes to remain the 
reporting handler under the order.

Under current marketing conditions, 
no purpose is served by limiting 
diversions to movements of surplus milk 
to nonpool plants. Limits of this nature 
do not control the amount of diverted 
milk that may be attached to the 
marketwide pool. Rather, they only 
affect the costs that may be associated 
with pooling milk supplies. Allowing 
diversions between pool plants will 
eliminate the potential for certain 
uneconomic movements of milk.

For these reasons, the exceptions are 
denied.
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Rulings on Proposed Findings and 
Conclusions

Briefs and proposed findings and 
conclusions were filed on behalf of 
certain interested parties. The briefs, 
proposed findings and conclusions and 
the evidence in the record were 
considered in making the findings and 
conclusions set forth above. To the 
extent that the suggested findings and 
conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision.

Determination

The findings and conclusions of this 
decision do not require any change in 
the regulatory provisions of the order 
regulating the handling of milk in the 
Tennessee Valley marketing area. It is 
hereby determined that this proceeding 
shall have no further applicability to this 
order.

General Findings

The findings and determinations 
hereinafter set forth are supplementary 
and in addition to  the findings and 
determinations previously made in 
connection with the issuance of the 
Louisville-Lexington-Evansville and 
Nashville, Tennessee, orders and of the 
previously issued amendments thereto; 
and all of said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations set 
forth herein.

The following findings are made with 
respect to each of the aforesaid 
tentative marketing agreements and 
orders that are hereby proposed to be 
amended:

(a) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act;

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing area, and the 
minimum prices specified in the 
tentative marketing agreement and the 
order, as hereby proposed to be 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and

(c) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, will regulate the handling of 
milk in the same manner as, and will be 
applicable only to persons in the 
respective classes of industrial and 
commercial activity specified in, a 
marketing agreement upon which a 
hearing has been held.
Rulings on Exceptions

In arriving at the findings and 
conclusions, and the regulatory 
provisions of this decision, each of the 
exceptions received was carefully and 
fully considered in conjunction with the 
record evidence. To the extent that the 
findings and conclusions, and the 
regulatory provisions of this decision 
are at variance with any of the 
exceptions, such exceptions are hereby 
overruled for the reasons previously 
stated in this decision.
Marketing Agreement and Order

Annexed hereto and made a part 
hereof are two documents, a 
MARKETING AGREEMENT regulating 
the handling of milk, and an ORDER 
amending the orders regulating the 
handling of milk in the Louisville- 
Lexington-Evansville, and Nashville, 
Tennessee, marketing areas which have 
been decided upon as the detailed and 
appropriate means of effectuating the 
foregoing conclusions.

It is hereby ordered, That this entire 
decision, .except the attached marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreement are identical 
with those contained in the orders as 
hereby proposed to be amended by th e. 
attached order which is published with 
this decision.

Determination of Producer Approval and 
Representative Period

May 1982 is hereby determined to be 
the representative period for the purpose 
of ascertaining whether the issuance of 
the order, as amended and as hereby 
proposed to be amended, regulating the 
handling of milk in the Nashville, 
Tennessee, marketing area is approved 
or favored by producers, as defined 
under the terms of the order (as 
amended and as hereby proposed to be 
amended), who during such 
representative period were engaged in 
the production of milk for sale within 
the aforesaid marketing area.

Referendum Order To Determine 
Producer Approval; Determination of 
Representative Period; and Designation 
of Referendum Agent

It is hereby directed that a referendum 
be conducted and completed on or

before the 30th day from the date this 
decision is issued, in accordance with 
the procedure for the conduct of 
referenda (7 CFR 900.300 et seq.), to 
determine whether the issuance of the 
attached order as amended and as 
hereby proposed to be amended, 
regulating the handling of milk in the 
Louisville-Lexington-Evansville 
marketing area is approved or favored 
by producers, as defined under the 
terms of the order (as amended and as 
hereby proposed to be amended), who 
during the representative period were 
engaged in the production of milk for 
sale within the aforesaid marketing 
area.

The representative period for the 
conduct of such referendum is hereby 
determined to be May 1982.

The agent of the Secretary to conduct 
such referendum is hereby designated to 
be Arnold Stallings.

List of Subjects in 7 CFR Parts 1011,
1046, and 1098

Milk marketing orders, Milk, Dairy 
products.

Signed at Washington, D.C., on November
5,1982.
C. W . McMillan,
Assistant Secretary, M arketing and 
Inspection Services.

Order 3 amending the orders, 
regulating the handling of milk in the 
Louisville-Lexington-Evansville and 
Nashville, Tennessee, marketing areas.

Findings and Determinations

The findings and determinations 
hereinafter set forth are supplementary 
and in addition to the findings and 
determinations previously made in 
connection with the issuance of the 
aforesaid orders and of the previously 
issued amendments thereto; and all of 
said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such findings 
and determinations may be in conflict 
with the findings and determinations set 
forth herein.

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreements 
and to the orders regulating the handling 
of milk in the Louisiville-Lexington- 
Evansville and Nashville, Tennessee, 
marketing areas. The hearing was held 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601 et

3 T h is  o r d e r  s h a l l  n o t  b e c o m e  e f f e c t i v e  u n le s s  a n d  
u n ti l  th e  r e q u ir e m e n ts  o f  §  9 0 0 .1 4  o f  th e  r u le s  o f  
p r a c t i c e  a n d  p r o c e d u r e  g o v e r n in g  p r o c e e d in g s  to  
fo r m u la te  m a r k e t in g  a g r e e m e n t s  a n d  m a r k e t in g  
o r d e r s  h a v e  b e e n  m e t .
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seq.J, and the applicable rules of 
practice and procedure (7 CFR Part 900).

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that:

(1) The said orders as hereby 
amended, and all of the terms ahd 
conditions thereof, will tend to 
effectuate the declared policy of the Act;

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view~of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing areas, and 
the minimum prices specified in the 
orders as hereby amended, are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; and

(3) The said orders as hereby 
amended regulate the handling of milk 
in the same manner as, and are 
applicable only to persons in the 
respective classes of industrial or 
commercial activity specified in, the 
marketing agreements upon which a 
hearing has been held.

Order relative to handling. It is 
therefore ordered that on and after the 
effective date thereof the handling of 
milk in the Louisville-Lexington- 
Evansville and Nashville, Tennessee, 
marketing areas shall be conformity to 
and in compliance with the terms and 
conditions of the orders, as amended, 
and as hereby amended, as follows:

The provisions of the proposed 
marketing agreements and order 
amending the orders contained in the 
recommended decision issued by the 
Acting Deputy Administrator, Marketing 
Program Operations, on June 14,1982, 
and published in the Federal Register on 
June 21,1982 (47 FR 26656), shall be and 
are the terms and provisions of this 
order, amending the orders, and are set 
forth in full herein.

PART 1046—MILK IN LOUISVILLE- 
LEXINGTON-EVANSVILLE 
MARKETING AREA

1. Section 1046.7(b) is revised to read 
as follows:

§1046.7 Pool plant.
+ *  ■ *  *  *

(b) A country plant during any of the 
months of September through February 
from which not less than 50 percent, and 
during other months not less than 40 
percent, of milk from persons described 
in § 1046.12(a)(1) and from handlers 
described in § 1046.9(c) that is 
physically received at such plant 
(except by diversion from other plants), 
or diverted therefrom pursuant to

§ 1046.13, is shipped to and received at a 
city plant(s) in the form of milk or skim 
milk. The operator of a country plant 
may include milk diverted pursuant to 
§ 1046.13(b) from such plant to a city 
plant as qualifying shipments in meeting 
up to one-half of the shipping 
percentage(s) specified in this 
paragraph.
*  *  *  *  *

§1046.13 [Amended]
2. In paragraph (b) of § 1046.13, the 

section reference “1046.7(a)” is changed 
to “1046.7(a), (b), or (c)”.

PART 1098—MILK IN NASHVILLE, 
TENNESSEE, MARKETING AREA

§ 1098.7 [Amended]
1. In § 1098.7(a), add the words “pool 

or” before the word “nonpool.”
2. In § 1098.7(b), add the words “pool 

or” before the words “nonpool plant 
pursuant to § 1098.12.”

§ 1098.13 [Amended]
3. In § 1098.13(a), insert the 

parenthetical phrase “(excluding such 
milk that is diverted from another pool 
plant)” after the words “dairy farmer”.

4. In § 1098.13, the introductory text of 
paragraph (b) and paragraph (b)(1) are 
revised to read as follows:

§ 1098.13 Producer milk.
* * * * *

(b) Diverted by the operator of a pool 
plant or a cooperative association from 
a pool plant to another pool plant 
without limit during the month, or to a 
nonpool plant that is not a producer- 
handler plant, subject to the following 
conditions:

(1) Such milk shall be accounted for as 
received by the diverting handler at the 
location of the plant to which diverted;

* * * * *

5. In § 1098.31, paragraph (c) is 
redesignated as paragraph (d) and a 
new paragraph (c) is added to read as 
follows:

§ 1098.31 Payroll reports.
*  *  *  *  *

(c) On or before the 21st day after the 
end of each month, each handler who 
elects pursuant to § 1098.73(d) to pay 
producers shall report to the market 
administrator the following information 
with respect to the handler’s partial and 
final payments for producer milk 
received during the month:

(1) The name and address of each 
producer;

(2) The amounts paid each producer; 
and

(3) The dates such payments were 
made.
* * * * *

§ 1098.41 [Amended]
6. In § 1098.41(b)(2), insert the words 

“and in milk diverted to such plant from 
another pool plant” after the phrase “a 
handler described in § 1098.9(c)”.

7. Section 1098.42(a) is revised to read 
as follows:

§ 1098.42 Classification of transfers and 
diversions.

(a) Transfers and diversions to pool . 
plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers or 
diversions shall be subject to the 
following conditions:

(1) Tro skim milk or butterfat 
classified in each class shall be limited .. 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant or 
divertee-plant after the computations 
pursuant to § 1098.44(a)(12) and the 
corresponding step of § 1098.44(b);

(2) If the transferor-plant or divertor- 
plant received during the month other 
source milk to be allocated pursuant to 
§ 1098.44(a)(7) or the corresponding step 
of § 1098.44(b), the skim milk or 
butterfat so transferred or diverted shall 
be classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and

(3) If the transferor-handler or 
divertor-handler received during the 
month other source milk to be allocated 
pursuant to § 1098.44(a)(ll) or (12) or the 
corresponding steps of § 1098.44(b), the 
skim milk or butterfat so transferred or 
diverted, up to the total of the skim milk 
and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant or divertee-plant.
* ^  *  *  *  *

8. In § 1098.73, paragraph (d) is 
redesignated as paragraph (e) and a new 
paragraph (d) is added to read as 
follows:

§ 1098.73 Payments to producers and to 
cooperative associations.
* * * * *

(d) In making payments to producers 
pursuant to paragraphs (a) and (b) of 
this section, the market administrator,
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on or before the second day prior to the 
dates specified in such paragraphs, shall 
pay to each handler who so requests for 
milk received by the handler from 
producers for whom a cooperative 
association is not collecting payments 
pursuant to paragraph (c) of this section 
an amount equal to the sum of the 
individual payments otherwise due such 
producers pursuant to paragraphs (a) 
and (b) of this section. The handler then 
shall pay the individual producers the 
amounts due them by the respective 
dates specified in paragraphs (a) and (b) 
of this section. Any handler who the 
market administrator determines is or 
was delinquent with respect to any 
payment obligation under this order 
shall not be eligible to participate in this 
payment arrangement until the handler 
has met all prescribed payment 
obligations for three consecutive 
months. In making payments to 
producers pursuant to this paragraph, 
the handler shall furnish each producer 
the following information:

(1) The identity of the handler and the 
producer and the month to which the 
payment applies;

(2) The total pounds and the average 
butterfat content of milk for which 
payment is being made, including for the 
months in which base and excess prices 
apply, the pounds of base and excess 
milk;

(3) The minimum rate(s) at which 
payment to the producer is required by 
the order and the rate(s) of payment 
used if such rate(s) is other than the 
applicable minimum rate(s);

(4) The amount and nature of any 
deductions from the amount otherwise 
due to the producer, including the 
amount and rate per hundredweight of 
deductions made pursuant to § 1098.86; 
and

(5) The net amount of payment to the 
producer.
*  *  *  *  *

[FR Doc. 82-30913 Filed 11-8-82; 8:45 am]

BILLING CODE 3410-02-M

Animal and Plant Health Inspection 
Service

9CFR Part 113

[Docket No. 82-011}

Viruses, Serums, Toxins, and 
Analogous Products; Revision of 
Avian Mycoplasma Antigen Standard 
Requirements
AGENCY: Animal and Plant Health % 
Inspection Service, USDA. 
a c t io n : Proposed rule.

s u m m a r y : This proposed rule would 
revise the Standard Requirements for 
Avian Mycoplasma Antigen. As 
proposed, the amendment would delete 
the requirements for Mycoplasma 
Gallisepticum Tube Antigen, a product 
which is no longer licensed, and would 
add standards for Mycoplasma 
Meleagridis Antigen, a product which 
one firm has been licensed to produce 
since the last revision of these 
standards. The purpose of this proposed 
action is to remove standards which are 
no longer used and to add standards 
which have been recently developed. 
Standard Requirements for the other 
Avian Mycoplasma Antigens remain 
unchanged.
DATE: Comments must be received on or 
before January 10,1983.
ADDRESS: Interested parties are invited 
to submit written data, views, or 
arguments regarding the proposed 
regulations to: Deputy Administrator, 
Veterinary Services, Animal and Plant 
Health Inspection Service, U.S. 
Department of Agriculture, Room 828-A, 
Federal Building, Hyattsville, MD 20782.

All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
address listed in this document during 
regular hours of business (8 a.m. to 4:30 
p.m., Monday to Friday, except 
holidays) in a manner convenient to the 
public business (7 CFR 1.27(b)).
FOR FURTHER INFORMATION CONTACT:
Dr. R. J. Price, Senior Staff Veterinarian, 
Veterinary Biologies Staff, USDA, 
APHIS, VS, Room 827, Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-8245.
SUPPLEMENTARY INFORMATION: This 
proposed action has been reviewed 
under USDA procedures established in 
Secretary’s Memorandum No. 1512-1 to 
implement Executive Order 12291 and 
has been classified as a “non-major” 
rule. This proposed revision would not 
change any product requirement. It 
would simply delete an obsolete 
standard and add a standard for one 
product which is consistent with the 
producer’s current Outline of Production 
filed with Veterinary Services (VS) in 
accordance with 9 CFR 114.8.

Additionally, Dr. Harry C. Mussman, 
Administrator of the Animal and Plant 
Health Inspection Service, has 
determined that this action would not 
result in a significant economic impact 
on a substantial number of small 
entities. There is currently only one 
USDA-licensed establishment producing 
Mycoplasma Meleagridis Antigen. This 
establishment is not considered a small 
entity; i.e., a business which is 
independently owned and operated and

which is not dominant in the field of 
veterinary biologies manufacturing.

Standard requirements consist of test 
methods, procedures, and criteria 
established by VS for evaluating 
biological products for purity, safety, 
potency, and efficacy. Until standard 
requirements are developed by VS and 
are codified in the regulations (9 CFR 
Part 113), test methods, procedures, and 
criteria in the evaluation of a product 
are developed by the licensee and are 
written into an Outline of Production, 
which is required to be filed with VS in 
accordance with 9 CFR 114.8.

When standard requirements have 
been developed by VS through 
experience with a number of firms’ 
products, as specified in Outlines of 
Production and/or through the 
development of scientific knowledge at 
National Veterinary Services 
Laboratories or elsewhere, such 
requirements are codified in the 
regulations. Codification assures 
uniformity and general applicability of 
the requirements to all licensees. Until 
now standard requirements for 
Mycoplasma Meleagridis Antigen were 
found only in the firm’s Outline of 
Production. This amendment would 
make uniform requirements available to 
the general public and applicable to all 
licensees. All references to Mycoplasma 
Gallisepticum Tube Antigen found in 
§ 113.202 of the Standard Requirements 
would be deleted since the product is no 
longer licensed by USDA.

List of Subjects in 9 CFR Part 113
Animal biologies.

PART 113—STANDARD 
REQUIREMENTS

Section 113.202 would be revised to 
read:

§113.202 Avian Mycoplasma antigen.
Mycoplasma antigens shall be 

prepared from organisms, grown in 
broth cultures, that are inactivated and 
standardized. Plate antigens shall be 
stained with a dye acceptable to 
Veterinary Services (VS). Final 
container samples of completed product 
from each serial shall be tested for 
density, preservative content, 
homogeneity, hydrogen ion 
concentration, purity, sensitivity, and 
specificity in accordance with the 
conditions prescribed for each test. A 
serial found unsatisfactory by any 
prescribed test shall not be released.

(a) Density requirements. A 2.5 ml 
sample of completed antigen shall be 
diluted with 2.5 ml of buffer solution 
formulated in the same manner as the 
vehicle of the antigen being tested in a
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modified Hopkins tube and then 
sedimented at 1,000 x g  in a refrigerated 
centrifuge at 20° C for 90 minutes. If the 
packed cell volume of the completed 
antigen is no* 1.2 percent ( ±  0.4 
percents the serial is unsatisfactory.

(b) Preservative requirements. 
Preservatives shall be as specified in the 
Outline of Production filed with VS in 
accordance with 9 CFR 114.8. If phenol 
is used, a direct titration with a 
standardized bramide-bromate solution 
shall be made. If the final concentration 
of phenol is not 0.25 percent ( ±  0.05 
percent), the serial is unsatisfactory.

(c) Homogeneity requirements. (1)
Plate antigen shall be checked on a plate 
for homogeneity and autoagglutination.
If plate antigen is not homogeneous and 
free of large visible particles (strands or 
clumps) or if  it aufoagglutinaies, the 
serial is unsatisfactory.

(2) Stereo-microscopic examination 
shall be used when necessary to 
evaluate a granular appearing antigen.

(d) Hydrogen ion concentration. The 
hydrogen concentration shah be 
determined with a pH meter which has 
been standardized with a pH buffer just 
prior to use. The pH of Mycoplasma 
Gallisepticum Antigen shall be 6.0 ±  0.2. 
The pH of Mycoplasma Synoviae 
Antigen and Mycoplasma Meleagridis 
Antigen shall be 7j0 ±  0.2.

(e) Purity requirements. The antigen 
shall be tested for viable bacteria and 
fungi as prescribed in §113.26.

(f) Sensitivity requirements. The 
reactivity of each antigen shall be tested 
by comparing the agglutination 
reactions of each serial of antigen with 
the agglutination reactions of a standard 
reference antigen whidi is supplied by 
or acceptable to VS. A set consisting of 
five known positive and five known 
negative serums shall be used. The 
segative serums shall be tested against 
the antigens undiluted and the postive 
serums shall be tested against the 
antigens diluted 1:4 in buffer solution 
formulated in the same manner as the 
vehicle of the antigen being tested. If  
negative serums do not have negative 
reactions in this test the serial is 
unsatisfactory. If the test antigen and 
the reference antigen do not have the 
same agglutination reactions with at 
least four of the five positive serums 
used, the serial is unsatisfactory.

(1) The sensitivity of Mycoplasma 
Gallisepticum Antigen shall be tested 
using a set of chicken and a set of turkey 
serums (the positive serums shall have 
varying degrees of reactivity from 
weakly positive to strongly positive).

(2) The sensitivity of Mycoplasma 
Synoviae Antigen shall be tested using 
chicken serums.

(3) The sensitivity of Mycoplasma 
Meleagridis Antigen shall be tested 
using turkey serums.

(g) Specificity requirements. 
Mycoplasma Synoviae Antigen shall be 
examined for cross-agglutination with 
five Mycoplasma gallisepticum  
antiserums (chicken origin);
Mycoplasma Meleagridis Antigen shall 
be examined for cross-agglutination 
with five Mycoplasma gallisepticum  
antiserums (turkey origin) and five 
Mycoplasma synoviae antiserums 
(turkey origin). Tests shall be conducted 
with undiluted antigen. If cross- 
agglutination occurs, the serial is 
unsatisfactory.
(37 Stat. 832-833); 21 U.S.C. 151-136)

Done at Washington, D.C., this 3rd day of 
November 1982.
John W . W alker,
Acting Deputy Administrator, Veterinary 
Services.
[FR Doc. 62-30B43 Filed 11-8-82:8:45 am]

BILUNG CODE 3410-34-M

Food Safety and Inspection Service

9 CFR Parts 317, 318 and 319
[Docket No. 79-714P]

Control of Added Substances and 
Labeling Requirements for Cured Pork 
Products; Updating of Provisions
AGENCY: Food Safety and Inspection 
Service, USDA.
a c t io n : Proposed rule._______ _________

s u m m a r y : This proposal would 
modernize the Department’s regulatory 
program to assure that cured pork 
products are accurately labeled at all 
stages of commerce. Labeling 
statements would be based on the style- 
and type of the product (e.g., boneless 
ham). Current standards which limit the 
amount of added water and other 
substances contained in cured pork 
products would be replaced with 
standards specifying a  minimum meat 
protein content on a fat free basis (PFF) 
present in the various finished cured *  
pork products. The products would still 
be subject to the limitations for 
ingredients in Part 318 of the Federal 
meat inspection regulations. In addition, 
unnecessary restrictions on optional 
ingredients in the standard for “chopped 
ham” would be eliminated. This revision 
would permit a broader range of cured 
pork products to be marketed, provided 
they meet the applicable standard and 
are accurately labeled. Compliance 
procedures to assure conformance with 
the proposed standards would be based 
on contemporary statistical science 
applied to current processing

capabilities and would provide 
inspectors with additional support in 
carrying out their inspection 
responsibilities. Lastly, the proposal 
provides for relabeling and/or 
processing requirements for products 
not in conformance with regulatory 
standards.
d a t e :  Comments must be received on or 
before March 10,1983. 
a d d r e s s : Written comments to: 
Regulations Office, Attn: Annie Johnson, 
FSIS Hearing Clerk, Room 2637, South 
Building, Food Safety and Inspection 
Service, U.S. Department of Agriculture, 
Washington, DC 20250. (See Also 
“Comments” under Supplementary 
Information.)
FOR FURTHER INFORMATION CONTACT:
Mr. Bill F. Dennis, Director, Processed 
Products Inspection Division, Meat and 
Poultry Inspection Technical Services, 
Food Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, 
DC 20250, (202) 447-3840.
SUPPLEMENTARY INFORMATION:

Executive Order 12291
The Administrator, Food Safety and 

Inspection Service, has made an initial 
determination that this proposed rule is 
not a  major rule under Executive Order 
12291. It will not result in an annual 
effect on the economy of $100 million or 
more; a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 
significant adverse effects an 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Under the proposal, industry 
would have greater assurance that 
unfair competition would be prevented, 
and the new sampling system would 
reduce sampling costs. Consumers 
would benefit from improved assurance 
that cured pork products are accurately 
labeled and in compliance with the 
Department’s standards for those 
products. The proposal would also allow 
a wider range of products to be 
marketed.
Effect on Small Entities

The Administrator, Food Safety and 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities, as defined by 
the Regulatory Flexibility Act, P.L. 96- 
354 (5 U.S.C. 601). Under the proposal, 
industry would have greater assurance 
that unfair competition would be
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prevented, and the new sampling system 
would reduce sampling costs. An 
estimated 1,023 small plants produce 
about 10 percent of the industry’s cured 
pork products. The proportion of small 
plant production that is Cured pork 
products averages an estimated 8 
percent. Only 15 percent of these small 
plants are primarily producers of cured 
pork products, by virtue of having more 
than 50 percent of their output devoted 
to such products. About 60 percent of 
the small plants have less than 10 
percent of their production in cured pork 
products. For about 40 percent of these- 
plants, the contribution is less than 2 
percent.

Although the number of small plants 
that would be affected by this proposal 
is large, the projected economic impact 
on them is not. The new standards and 
Department compliance procedures 
would simply provide a new way of 
assessing existing products. They would 
require nothing new of the regulated 
industry, and, in fact, would be 
deregulatory in that they would permit a 
wider range of cured pork products to be 
marketed.

Comments

Interested persons are invited to 
submit comments concerning this 
proposal. Written comments must be 
sent in duplicate to the Regulations 
Office. Comments should reference the 
docket number located in the heading of 
this document. All comments submitted 
pursuant to this notice will be made 
available for public inspection in the 
FSIS Hearing Clerk’s office, at the 
address above, between 9:00 a.m. and 
4:00 p.m., Monday through Friday.

The Proposal

The Food Safety and Inspection 
Service (FSIS) of the Department of 
Agriculture is proposing to amend its 
current regulations which specify the 
amounts of added water or other 
substances allowed in cured hams, pork 
shoulder picnics, pork shoulder butts, 
and pork loins and chopped or ground 
products made therefrom, and prescribe 
procedures for determining compliance 
with these requirements. The proposal 
would establish standards and labeling 
requirements for cured pork products 
based on the minimum percentage of 
meat protein on a fat free basis (PFF) 
present in the finished cured pork 
product.

There are several reasons for 
proposing these changes. First, the 
Department has been severely criticized 
in a report issued by the Department’s

Inspector General.1 the report criticized 
the current procedures used by the 
Department to enforce the standards for 
cured pork products in section 319.104 of 
the Federal meat inspection regulations 
(9 CFR 319.104) The Inspector General 
has strongly recommended that these 
methods and procedures be revised in 
order to provide better regulatory 
control of these products.

After carefully reviewing present 
methods for enforcing standards for 
cured pork products, the Department has 
determined the best solution to the 
problems raised by the Inspector 
General should encompass a general 
reform of the present system. One of the 
principal changes being proposed calls 
for standards based on the amount of 
meat protein that a particular cured pork 
product must contain, rather than the 
amount of added water or added 
substances in that product. This 
decision rests on the fact that current 
methods used to evaluate the amount of 
“added water” and added substances in 
cured pork products are outmoded due 
to significant technological advances 
over the last 10 years in the processing 
of cured pork products.

Second, the industry has requested 
the department to allow the preparation 
of a broader variety of cured pork 
products containing “added water” than 
currently allowed. The Department 
determined that a revision to allow the 
industry to produce a wider variety of 
cured pork products would be 
advantageous to consumers, as well as 
industry, since consumers have shown a 
strong preference for many cured pork, 
products that contain “added water.” 
therefore, this proposal would permit the 
industry to produce a wider variety of 
cured pork products, as long as these 
products are accurately and 
descriptively labeled.

Individual establishments would 
retain responsibility for producing cured 
pork products which are wholesome and 
not otherwise adulterated or 
misbranded. However, the Department 
recognizes that its present compliance 
program may not be providing full 
protection to consumers and industry. 
Therefore, the Department is proposing 
tà implement strengthened regulatory 
controls by providing inspectors with 
additional support in carrying out their 
inspection responsibilities through a 
centrally administered sampling and 
evaluation program. Regulatory controls 
placed upon an establishment would 
vary inversely with the degree of the 
establishment’s compliance with

1 A  c o p y  o f  th e  I n s p e c t o r  G e n e r a l ’s  A u d it  R e p o r t  
N o . 3 8 6 0 5 - 3 - H q  is  a v a i l a b l e  f o r  p u b l ic  in s p e c t io n  in  
th e  o f f i c e  o f  th e  F S I S  H e a r in g  C le rk .

published labeling and PFF standards. 
The decision to strengthen regulatory 
controls is also in response to the 
specific recommendation by the 
Inspector General that the Department 
sample cured pork products either more 
often or in a sufficient amount to 
reasonably ascertain that laboratory 
results are representative of a lot or of 
the overall production. This proposal 
would address that recommendation. In 
addition, this proposal would set forth 
the administrative actions to be taken 
when the Department discovers, in the 
plant or in the marketplace, that a 
particular cured pork product is 
adulterated or misbranded, or plant 
processes are not controlled adequately 
to assure that regulatory requirements 
are being met.

The following is a more detailed 
description of the historical aspects of 
curing pork products, past and present 
labeling requirements for cured pork 
products, a description of the term 
Protein Fat Free, die development of 
Protein Fat Free values and proposed 
compliance procedures.

1. Development o f Curing Processes 
for Cured Pork Products. In the early 
days of our Nation, settlers cured pork 
by applying a dry mixture of salt, and 
later nitrate, directly to the meat during 
the winter months. The meat hung 
outside in a protective shelter, but in the 
cold temperature to prevent spoilage, 
giving the salt or salt and nitrate mixture 
time to be absorbed. After the meat was 
cured, it could withstand spoilage 
temperatures in the warmer months and 
provided a year round supply of pork to 
early Americans. After Congress 
enacted meat inspection laws early in 
the 20th century, regulatory concern 
focused mainly on sanitation and proper 
handling of the meat, making sure that 
no more than the maximum permitted 
amount of curing ingredients was being 
applied. This type of dry cured product 
is still being produced, although it 
represents only a small percentage of 
the pork being marketed today.

Another method of curing was 
developed that used a mixture 
containing salt, nitrite and/or nitrate 
dissolved in water^-commonly called a 
curing solution or pickle. Large vats or 
barrels were filled with a pork product 
and then covered with the pickle. The 
pork absorbed much of the pickle and 
new “cover pickle” was added from 
time to time during the process to keep 
all product covered. Utilizing this 
process, pork products could contain 
added water since the product might 
absorb more water than would be later 
lost during smoking or cooking. 
Therefore, in addition to being
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responsible for assuring the dry curing 
process produces safe and wholesome 
product, the Department had the added 
responsibility to prevent economic 
adulteration which might occur when 
excessive water is retained in the 
finished product. The Department's 
inspector fulfilled this responsibility by 
performing a number o f inspection tasks, 
such as weighing cured products in bulk, 
both before and after the cure was 
added, measuring the amount of pickle 
used, and calculating the amount of 
water lost during further processing.

However, the demand for 
commercially cured products continued 
to grow and faster curing methods were 
needed to increase production.
Processors developed a new curing 
method in which the pickle was pumped 
through a needle into the arterial system 
of certain pork cuts, such as hams and 
shoulders. This method became known 
as artery pumping. By injecting the 
pickle solution into the main artery of 
each ham or shoulder, it was quickly 
distributed throughout the natural 
vascular system, thus drastically 
hastening the curing process. In 
addition, the curing materials (salt, 
nitrate and/or nitrite) were distributed 
more evenly resulting in fewer pockets 
of internal spoilage caused by bacterial 
growth in those areas which were not 
properly cured. This method of curing 
pork products is still used.

A further refinement, called stitch 
pumping, resulted from the development 
of equipment with needles which 
injected pickle directly into the product 
at a number of points simultaneously. 
This method dispensed with the need of 
locating an artery into which the 
solution was injected. This method is 
still widely used by industry in the 
preparation of cured pork products.

The most recent innovation in the 
curing of pork products consists of new 
equipment which tumbles {massages) 
cuts, especially haras. The procedure 
consists of mechanically tumbling the 
cuts in specially designed large 
containers, either after or at the same 
time as they receive or absorb the pickle 
solution. This process is generally 
known as massaging, because of the 
friction which occurs when the cuts rub 
against one another and against the 
equipment during the massaging 
(tumbling) process. Massaging appears 
to have the general effect of tenderizing 
the product and making it more uniform 
in appearance. It has two additional 
effects: (1) Most of the pickle that 
otherwise drained from these cuts when 
they were only pumped or injected 
remains in the meat as a result of the 
massaging, and (2) a considerable

amount of water soluble and highly 
digestible protein, which formerly was 
dissolved in the pickle and lost in the 
drainage from these cuts, remains in the 
meat. These are important effects and 
are further considered in the later 
discussion on improvement of 
enforcement techniques.

2. Current Standards and Labeling 
Requirements for Cured Pork Products. 
The various regulatory requirements 
surrounding cured pork products, which 
protect the economic interests of 
consumers and industry, evolved slowly 
over the years as innovations appeared 
in the industry. As new manufacturing 
techniques were developed, new 
standards were added to meet industry 
advances. At the same time, the 
Department was becoming more 
concerned with the increased burdens 
placed on its own inspection personnel, 
and recognized a need to develop 
information on compliance of inspected 
product through the use of less labor 
intensive enforcement procedures.
, a. The basic standard—raw, uncured 
weight. The intent of eady standards for 
cured pork products was to permit die 
introduction of curing pickle into the 
product as long as the finished product 
after processing was returned to its raw, 
uncured weight. This was the first 
standard for cured pork products. After 
injection with the pickle, the article 
obviously weighed more. However, with 
drainage and with smoking or other 
cooking involved in the preparation of 
the finished meat food product, enough 
moisture would be lost to permit die 
finished product to return to its raw, 
uncured weight, thus complying with the 
standard.

The Department’s  inspector checked 
compliance of finished product with the 
raw, uncured weight requirement by 
weighing products in bulk, both before 
and after the curing pickle was added, 
measuring the amount added, and 
calculating the weight lost during 
subsequent processing steps.

b. Exceptions to the basic standard. 
Because of differences in methods of 
processing, the producers of canned 
hams requested that the raw, uncured 
weight standard for ham cooked in a 
can be modified. They indicated that 
products which were injected with 
pickle and then cooked in a can could 
not release moisture during cooking, 
thereby preventing their return to the 
raw, uncured weight. Since there was no 
technologically feasible method to 
remove added moisture from canned 
pork products, the Department permitted 
these canned products to retain up to 8 
percent additional weight above raw, 
uncured weight. This special exemption

continues to be allowed today and is 
presently codifiedln § 319.104(c) and (e) 
of the Federal meat inspection 
regulations (9 CFR 319.104(c) and (e)). It 
should be noted that no special labeling 
requirements were imposed to 
differentiate the canned cured pork 
product from the cured pork product 
returned to its raw, uncured weight. It 
was initially thought the different 
container would signify some difference 
in the product. However, since 
processors were questioned by 
purchasers as to the reason for the 
relative wetness of the canned products, 
the practice was established of using, in 
conjunction with the product name, the 
labeling terminology “In Natural juices”. 
That labeling continues to this day for 
cured pork product cooked and sold in 
closed containers.

The Federal meat inspection 
regulations (9 CFR 319.104(a)) contain 
another exception to the ra w, uncured 
weight requirement for cured, unsmoked 
“Boneless Pork Shoulder,” “Boneless 
Pork Shoulder Butts,” or pieces of pork 
loin in casing or similar containers of 
consumer size. Although they have had 
curing pickle introduced into them, they 
are sold without being smoked or 
cooked since they will be normally 
cooked by the purchaser, and such 
cooking will cause them to lose the 
added weight of the curing pickle. This 
standard, adopted in 1966, reflected the 
distinction between the need to return to 
raw, uncured weight for the cooked pork 
product and a recognition that those 
cured pork products which had not been 
cooked should be allowed to retain 
added moisture as a practical measure. 
The standard permits their sale with the 
limitation that the product not contain 
more than 10 percent added substances 
as a result of the curing process. No 
special labeling restrictions are required 
to indicate the added substances in 
these products. (However, it should be 
noted that 9 CFR 317.2(e) does require 
that the usual cooked products must be 
labeled as “cooked,”)

In adopting § 319.104(a), which covers 
these unsmoked products, the 
Department intended to create a 
distinction between products that had 
been cooked from those that had been 
uncooked. At that time, smoking of 
cured pork products also involved a 
certain amount of cooking because of 
the state of technology. Consequently, 
the term “smoked” was used to mean 
“cooked,” and “unsmoked” meant 
"uncooked”. Although most smoking 
Still involves heating of some kind, 
modern technology makes it possible to 
apply a cold smoke (using no hebt). The 
Department is concerned that the



Federal Register /  VdL 47, No. 218 /  W ednesday, November 10, 1982 /  Proposed Rules 50903

labeling required may be confusing in 
light of the change in technology. 
Therefore, this proposal would change 
the terminology from “Cured,
Unsmoked” to "Uncooked, Cured.”

c. The arrival of the “water added" 
cured pork product. In 1962, the 
Department extended the “water added” 
exception to the raw, uncured weight 
standard. For several years (1952-60), 
the Departments policy was to permit 
hams to be marketed which had been 
cooked and not returned to their raw, 
uncured weight if they were labeled 
“Imitation.” This was in conformity with 
the Department’s longstanding policy, 
based on statutory interpretation, of 
requiring product labels to bear the 
legend “IMITATION” when the product 
did not conform to published USDA 
standards.

The meat industry petitioned for a 
change in this policy, and the 
regulations were subsequently amended 
on December 30,1960, to permit cooked, 
cured ham products, when sold to 
consumers, to contain up to 10 percent 
added water (25 F R 13952). Following 
opposition by consumer groups, a 
series of hearings were held after 
which the Department decided to 
reinstate the prior regulations (26 FR 
9772, October 18,1961). As a 
consequence, hams which weighed more 
than their raw, uncured weight were 
once again required to be labeled 
“IMITATION”. However, before the 
Department’s action of reinstating the 
earlier regulation became effective, 
Armour and Company brought suit 
challenging the regulation’s validity and 
seeking a permanent injunction. The 
United States Court of Appeals for the 
District of Columbia agreed with the 
Armour contention indicating that “a 
natural ham is not made into a 
manufactured or synthetic imitation of a 
real ham because it has been subjected 
to a curing process which leaves in it a 
residue of moisture.” [Armour and 
Company v. Freemen, 304 F.2d 404, 408 
(D.C. Cir.), cert, denied, 370 U.S. 920 
(1962)). Thereafter, the Department 
amended its regulations to provide for 
the labeling of hams and other cured 
pork products containing added water 
not in excess of 10 percent of the weight 
of the fresh uncured products (27 FR 
5734 (June 16,1962), 27 FR 5979 (June 26, 
1962)).

These amended regulations allow 
hams and other cured pork products to 
contain up to 10 percent added water 
based on the weight of the raw, uncured 
product, providing the labeling reflects 
the presence of the added water. The 
labeling for consumer-size packages 
must include as part of the product

name, in prominent lettering not less 
than %-inch height, the term “Water 
Added” or “up to 10 percent water 
added”. If the product is not placed in a 
consumer-size package, it is required to 
be marked with the term "W ater 
Added” or “up to 10 percent water 
added” the full length of the product. 
This provision for “Water Added” 
product is codified in the standards for 
cured pork products (9 CFR 319.104(d)) 
and remains in effect today.

d. Water in excess of the “Water 
Added" standards. The standard 
concerning the addition of water to ham 
was reopened in July of 1978 in an 
administrative proceeding [Pacific 
Coast Meat Association v. USDA,
(FMIA Docket No. 33,7/11/78)). In that 
proceeding, some processors contended 
that ham should be allowed to contain 
water in excess of the 10 percent limit in 
the “water added” standard cited in 9 
CFR 319.104(d), and labeled as 
“imitation ham" or with some other 
descriptive term. They contended that 
the Department has no authority to 
prevent the marketing of wholesome 
products which are accurately and 
informatively labeled. Additionally, they 
contended that with such labeling, some 
water in excess of 10 percent (e.g., 20 
percent) is not an adulterant—economic 
or otherwise.

In connection with the settlement of 
_that case, the Department agreed to 
institute rulemaking “for the purpose of 
determining the amount of added water 
to be permitted in hams, including 
canned hams.” Additionally, in the 
interim, processors were permitted to 
produce and distribute hams containing 
more than 10 percent added water with 
the name "Ham and X percent water 
added,” as part of the product’s labeling. 
The “X” represents the actual 
percentage of added water in the 
product, which would be a required part 
of the name when the name is used with 
a product. Among other things, this 
proposed rulemaking is intended to be 
responsive to that agreement. Thus, this 
proposal does not seek to prescribe the 
amount of water permitted in the 
product, but would permit the continued 
marketing of cured pork products that 
contain any amount of water as long as 
they are accurately and descriptively 
labeled and are in conformance with 
such labeling declarations.

3. Protein Fat Free. The Department is 
proposing to control added substances 
(including water) in cured pork products 
by relating labeling claims to the 
percentage of protein in the product on a 
fat-free basis. As further explained later 
in this proposal, this method was 
selected since it has a more direct

relationship to consumer interests, and 
can be more easily enforced. Protein 
represents the most valuable part of the 
cured pork product, and the consumer 
would be best protected by a standard 
which seeks to assure a minimum 
amount of meat protein.

In selecting this regulatory approach, 
the Department is principally concerned 
in assuring that meat protein levels 
(found for the most part in lean muscle 
tissue) are not diluted with added water 
or other substances, or if so, that 
appropriate label declarations are made. 
As is currently the practice, fat content 
would not be regulated. Fat content in 
pork products varies, depending on such 
things as the breed of swine, the 
individul animal itself, the condition of 
the animal when marketed, and the feed 
the animal has eaten. Such factors are 
obviously beyond the processor’s 
control. Although natural fat is removed 
in varying degrees during preparation, 
no fat may be added to these cured pork 
products. Fat associated with finished 
product is generally visible or, in the 
case of canned hams or similar 
products, controlled to conform to a 
brand image. This allows consumers to 
select the product which meets their 
particular quality preferences.

PFF is a precise quantifiable figure 
derived from a laboratory analysis that 
is identical to that presently used for 
calculating total meat protein and added 
substance. In calculating the PFF value 
for a product, the analysis for total meat 
protein would be employed. Once 
obtained, the percentage of meat protein 
would be used to derive the PFF value.2

Percent of meat protein_______________________x 100
100 — percent of fat

4. PFF—Status with Codex 
Alimentarius Commission. As early as 
1970, the Processed Meat Products 
Committee of the Codex Alimentarius 
Commission, an internationally formed 
organization of which the United States 
is a member, requested that the 
delegations from the Netherlands, 
Denmark, and the United Kingdom 
investigate methods of control for cured 
pork products that would assure 
conformity in product quality, consumer 
protection, and fair trade practices. That 
group reviewed various methods of 
control of cured pork products. In a 1974 
presentation to this group, the United 
States recommended adoption by the 
Codex Alimentarius Commission of PFF 
“as the method of choice in controlling 
the composition of cooked cured hams 
and cooked cured product.” The

2 P F F  is  c a l c u l a t e d  u s in g  th e  f o rm u la :
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recommendation was eventually 
accepted, and the principal concern 
became the establishment of PFF values 
that would be internationally 
acceptable. Differences of opinion 
remained, but in 1978 the Codex 
Alimentarius Commission adopted 
recommended standards for cooked, 
cured ham and for cooked, cured pork 
shoulder.3 Member countries were 
requested to notify the Codex 
Alimentarius Commission of their 
acceptance of the recommended 
standards. To date, the United States is 
aware of only one nation, Argentina, 
which has adopted the Codex 
Alimentarius Commission PFF 
standards for cooked, cured ham and for 
cooked, cured pork shoulder.

After considering the Codex 
standards, the Department has decided 
upon this proposal, which adopts the 
PFF concept as a method for regulatory 
control for cooked, cured ham and other 
cooked, cured pork products. However, 
the United States is not proposing to 
adopt the Codex Alimentarius 
Commission values for these products, 
but rather is adopting values based on 
the nature of the products currently in 
the U.S. marketplace. The Department 
decided to adopt its own PFF values for 
several reasons. First, the Codex 
Alimentarius Commission has only two 
PFF values for cured pork products; 
therefore, additional PFF values need to 
be developed for other cured pork 
products. Second, those PFF values 
which the Codex Alimentarius 
Commission had developed are lower 
than PFF values which this Department 
would propose in order to reflect the 
protein content in cured pork products 
currently being produced in America. 
Thus, adoption of the Codex 
Alimentarius Commission PFF values 
would lead to a lowering of the quality 
of cured pork products in the U.S. 
marketplace, and that is not the intent of 
this proposal.

5. Development o f PFF Values. The 
PFF values contained in this proposal 
are based upon the Department’s 
knowledge and experience in testing 
cured pork products, and are 
mathematically equivalent to the added 
substance and added water values 
computed by the procedures currently 
contained in the Department’s Meat and 
Poultry Inspection Manual.4 They were 
obtained by mathematical computations 
along with an evaluation of the amount 
of salt, curing ingredients, and fat that

» , * A  c o p y  is  o n  f i le  a n d  a v a i l a b l e  fo r 'p u b l ic  
in s p e c t io n  in  th e  o f f i c e  o f  th e  F S 1 S  H e a r in g  C le rk .

4 A  c o p y  o f  th e  M a n u a l  is  o n  f i le  a n d  a v a i l a b l e  fo r  
p u b l ic  in s p e c t io n  in  th e  o f f i c e  o f  th e  F S I S  H e a r in g  
C le rk .

could reasonably be expected in the 
various cured pork products covered by 
the proposal. The formulae, 
computations, and analyses for products 
covered by this proposal are available 
from the FSIS Hearing Clerk,
Regulations Office, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, Washington, DC 20250.

6. Summary of Labeling Categories. In 
taking this action, the Department is 
proposing standards which require four 
labeling categories for cured pork 
products: (1) Common or usual name; (2) 
(Product) with natural juices; (3) 
(Product), water added; and (4)
(Product) and Water Product—contains 
(x)% water added. These labeling 
categories reflect the manner in which 
similar products are labeled in today’s 
marketplace. Thus, if adopted, the 
labeling portions of the proposed 
regulations should have no immediate 
impact on processors or consumers in 
terms of familiarity with labeling 
terminology.

7. Other Standards and Labeling 
Modifications to the Present 
Regulations. Since this proposal would 
establish standards for cured hams, pork 
shoulders, pork shulder picnics, pork 
shoulder butts and pork loins based on 
specified PFF values, the standards for 
such products which are now contained 
in 9 CFR 319.104 would be revised. 
Although the standards will be changed, 
the labeling requirements will, in effect, 
remain the same thus minimizing any 
economic burden.

In addition, the proposal would make 
several modifications to the existing 
regulations and the manner in which the 
Department’s past policies have been 
implemented, as follows:

a. PFF values are established for 
"pressed ham, spiced ham, and similar 
products” now codified at 9 CFR 
319.104(f), and for "chopped ham” 
codified at 9 CFR 319.105. Appropriate 
changes to-those sections would be 
made. Previous references to "3 percent 
moisture added at the time of 
processing” for these products are no 
longer necessary as the intent of the 
proposal is to regulate the PFF content 
of the final product.

Other provisions of the “chopped 
ham” standard which specify a variety 
of optional ingredients would also be 
deleted under the proposal. The present 
standard, which is highly specific in this 
regard appears overly restrictive and 
inconsistent with the format for 
standards covering similar products. For 
example, the standard specifies 
“dehydrated onions” as an optional 
ingredient, presumably to the exclusion 
of a variety of other similar ingredients.

The Department sees no reason why a 
processor who wishes to include 
“dehydrated peppers” in such a product 
and appropriately identify them in the 
ingredient statement on the product 
label should be prohibited from doing 
so. Therefore, these unnecessary 
restrictions in the standard would be 
eliminated.

This proposed rule makes reference to 
the use of Mechanically Separated 
(Species) (MS(S)) in Chopped, Pressed, 
and Spiced Ham, based on the 
provisions of current regulations. A final 
rule on Mechanically Separated 
(Species) was published in the Federal 
Register on June 29,1982 (47 FR 28214). 
The specific requirements for use of 
MS(S) in these cured pork products are 
set forth in the final rule.

b. The proposal would permit 
processors to market cured pork 
products with PFF values below those 
proposed for traditionally labeled 
product by providing a new category of 
product to be labeled “(Product) and 
Water Product—contains (X)% water 
added.” The maximum percent of added 
curing solution remaining ink the product 
would be inserted in the parenthesis.
For example, the standard for cooked 
ham, water added would require that 
the ham contain a minimum PFF value 
of 17.0. If a processor wanted to use 
more water which dilutes the protein 
below the PFF value required by the 
standard, this proposal would allow the 
preparation of such a product if it were 
labeled “Ham and Water Product— 
contains (X)% Water Added.” For 
labeling purposes, “water added” is 
equated to the added curing solution 
because the solution as a whole—not 
just water—remaining in the product 
will affect the PFF content. If adopted, 
this would mean a variety of PFF values 
would have to be enforced dependent 
upon the marketing practice of 
individual firms. Therefore, the 
Department is proposing that processors 
may produce such products only at 
plants for which a partial or total quality 
control program has been approved and 
is in effect in accordance with 9 CFR 
318.4. The Department Tecognizes that 
this does prescribe additional 
requirements for those plants which 
might want to produce a product with a 
lowered protein content. Nevertheless, 
the Department does not believe that 
conventional inspection methods, 
unsupported by in-plant controls which 
are well designed and carefully 
monitored, would be sufficient to assure 
the product would be accurately 
labeled. The level of added moisture 
and other substances in the product 
would be difficult, if not impossible, for
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the inspector to intelligently monitor 
without the ability to resort to in-plant 
quality control data.

Consumers might believe that this 
aspect of the proposal would permit the 
marketing of inferior products, and that 
they would be paying pork prices for the 
additional “added water” in their 
product. However, with these products 
clearly labeled as to this percentage of 
added water, there would be an 
opportunity for informed choices to be 
made by the public.

Although there is no direct 
informationi on differential pricing of 
cured pork products containing various 
amounts of water, there has been a 
similar situation studied by the 
Department. In December 1979, USDA 
released an analysis to determine the 
economic impacts of net weight 
labeling.5 This study examined 
consumer prices for chicken breasts 
bought under various net weight *  
systems. The situations are similar to 
the extent that in both the net weight 
case, and the “water added” cured pork 
product case,.there is a concern that 
consumers would be charged product 
prices for excess amounts of water.

The net weight study found that 
although the type of net weight labeling 
can alter the information a consumer 
receives, it will not affect the real cost of 
the product. For example, if the weight 
of water is included as part of the 
product weight, the per pound price of 
the product will decrease accordingly. In 
the analogous situation of cured pork 
products, we may similarly expect that 
consumers will not pay pork prices for 
“added water.”

The actual situation of “water added” 
cured pork products is somewhat 
dissimilar to the net weight issue in that 
other factors may enter into consumers’ 
economic concerns. These factors, 
which include fat content and 
palatability, may result in a more 
desirable product with added water 
levels. This more desirable product may, 
in fact, command a higher price on the 
market.

In a recent study by Rhodes and 
Nute 6, laboratory panels established 
that increasing tenderness and juiciness 
were associated with the higher “added 
water” levels. They further concluded: 
"These results give no support to the 
view that today’s consumers are

5 Assessment o f Proposed Net Weight Labeling 
Regulations for Meat and Poultry Products, 
A g r ic u ltu ra l E c o n o m ic  R e p o r t  N o . 4 4 3 , E c o n o m ic s ,  
S t a t i s t i c s ,  a n d  C o o p e r a t iv e s  S e r v ic e ,  U S D A , 1 9 7 9 . A  
c o p y  is  o n  f i l e  a n d  a v a i l a b l e  f o r  p u b l ic  in s p e c t io n  in  
th e  o f f i c e  o f  th e  F S I S  H e a r in g  C le rk .

6 " A c c e p t a b i l i ty  o f  C a n n e d  H a m  o f  D if fe r in g  
W a t e r  C o n te n t ,” R h o d e s  a n d  N u te , 3 1 J .  S c i .  F o o d  
A g ric u ltu re  9 3 5 - 9 4 2  (1 9 8 0 ).

dissatisfied with canned pasteurized 
ham of higher water content than pork 
meat or that they would appreciate and 
prefer this product if offered with no 
more water present than in pork.”

c. In 9 CFR 319.104(c) and (e), the 
current regulations provide for an 8 
percent “added substance” exception to 
the raw, uncured weight standard for 
the traditional canned products. As 
indicated earlier in this document, this 
Department has approved the use of the 
terminology “with natural juices” on the 
label in conjunction with the product 
name. Under the proposal, the maximum 
of 8 percent added substances in 
traditional canned, cured pork products 
woud be abandoned, thus allowing such 
products cooked and sold in closed 
containers the same latitude in water 
content (based on the corresponding 
PFF value) as any other cured pork 
product.

Conversely, product not cooked in 
closed containers, but having a 
minimum PFF value corresponding to 
the PFF value analogous to that of 
traditional canned product would be 
permitted to be labeled as “(Product) 
with natural juices.” For example, if the 
proposal is adopted a ham which has 
not been cooked in a can or other closed 
container but has a minimum PFF of 18.5 
would be labeled "Ham, with Natural 
Juices."

d. The current regulations (9 CFR 
319.104(d)) provide that water not in 
excess of 10 percent of the raw, uncured 
weight may be added to products 
provided the product is labeled as 
prescribed. This proposal would not 
affect the nature or labeling of such 
products now in the marketplace. It 
would, however, allow other products, 
such as canned hams, presently not 
permitted to be prepared and labeled as 
"Water Added”, to be so prepared and 
labeled.

e. The Department’s policy has been 
to require that bacon weigh no more 
after curing and smoking than the 
uncured belly weighed in the raw, 
uncured state. This is based on 
interpretation of the regulations and the 
practices of the industry. However, the 
standards for cured pork products (9 
CFR 319.104(a)) might be interpreted to 
permit the manufacture of water added 
bacon. The Department knows of no 
manufacturer who has made such a 
product. Moreover, bacon contains only 
a small amount of lean and a significant 
increase in added water could change 
the nature of the product since the 
added water associates with the lean 
portion rather than the fat. Therefore, 
the Department will continue to require 
that bacon not exceed its raw, uncured

weight after curing and smoking. This 
policy is reflected in the proposed 
regulation.

f. The requirements, for cured pork 
products are set forth in the chart in the 
proposed standard for these products 
(§ 319.104 and § 319.105).

8. Regulatory Control, a. Background. 
Standards for cured pork products were 
first enforced by a weight system in 
which the inspector compared the 
weight of the pork product before it was 
cured to the weight of the product after 
it was cured. Two methods were used to 
weigh the pork products, both of which 
were impractical for both the industry 
and the Department’s inspector. In the 
first method, the inspector would select 
individual samples of pork products 
which would be weighed before and 
after the pork products were cured. In 
the second method, the inspector would 
weigh a group of the pork products 
(called a “lot”) before and after the 
curing process. In both methods, the 
inspector would then compare the 
weights taken before and after the 
curing process to determine if the cured 
pork products were in compliance with 
the standards set for those products. 
Because of the obvious practical 
problem of weighing each piece of pork 
product, the normal practice was to 
weigh a “lot”. However, the procedure 
of weighing a "lot” was also time 
consuming and, similarly, impractical.

Because of the practical problems 
associated with these procedures, the 
Department developed a compliance 
program based on the laboratory 
analysis of finished products. This 
compliance system, which is in effect 
today, utilizes regulating limits applied 
to individual sample results of 
individual products, and to the 
statistical averages of such results 
produced over certain periods of time. 
An individual sample result may be 
used to demonstrate an entire lot is not 
in compliance. Likewise, a running 
average may be used to demonstrate an 
entire lot is not in compliance, but will 
also provide information on how well an 
establishment is controlling its 
processing techniques to assure that 
product leaving a plant is in compliance 
with USDA standards. This procedure is 
set forth in the Department’s Meat and 
Poultry Inspection Manual.

The current system is based on the 
proportion (ratio) of the average natural 
water content to the average amount of 
protein in the raw product. Samples of 
finished cured pork product are 
analyzed. The amount of natural water 
in the pork product is estimated by first 
determining the percent of protein and 
multiplying by the ratio. The resulting
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figure is then subtracted from the total 
percent water found in the cured pork 
product by laboratory analysis to give 
the amount of “added water”.

The water/protein ratios currently 
used resulted from analysis of various 
raw, uncured pork cuts as a part of the 
regulatory compliance procedure, the 
scientific literature and data from peer 
groups. They are as follows: smoked 
ham—3.79, smoked picnics, butts, and 
miscellaneous cuts—4.0, canned hams, 
loins, and other cuts—3.83, and canned 
picnics—3.93.

In order to compensate for variability 
in raw materials, processing, sampling, 
and analytic methodology, the 
Department set a “tolerance” for the 
regulatory limits to assure that packers 
would not be unfairly penalized for such 
variability as was beyond their control.

The use of this method of calculating 
the amount of added water in cured 
pork products increased as new rapid 
cure methods by industry were put into 
place. Curing processes such as artery 
pumping and stitch pumping resulted in 
cured pork products assimilating and 
holding larger quantities of water and 
curing agents than had been possible 
under older and more traditional curing 
techniques. The use of these laboratory 
techniques enabled the Department to 
improve its regulatory efforts as 
industry advances were made: however, 
more recent technology has caused a 
decline is  the overall effectiveness of 
current compliance procedures, and 
revisions are necessary.

b. The n eed  fo ra  new  enforcem ent 
technique. A principal reason that a  new 
enforcement technique is needed rests 
in the fact that tolerance levels used to 
evaluate laboratory results for added 
water appear to be no longer 
appropriate. Some processors 
intentionally manufacture cured pork 
products which exceed the added water 
limits, and because of good process 
control, are able to stay within the limits 
due to the large tolerance for variability. 
In effect the tolerance expands the 
limits set in the standards to the higher 
limits permitted due to variability. For 
example, the standard for a “ham, water 
added” is established in section 
319.104(d) of the Federal meat inspection 
regulations (9 CFR 319.104(d)) and 
allows only up to 10 percent added 
water in that product However, when a 
sample of an individual cured pork 
product is analyzed, the tolerance for a 
single sample of this product is 5.8 
percent above the 10 percent lim it 
Therefore, a single sample of a “ham, 
water added” product can have up to 
15.8 percent added water before the 
"lot” of that product is considered out of 
compliance. These tolerances were valid

years ago when first established, but 
today’s technology is much more 
sophisticated and permits a packer to 
reduce uncontrolled variability to much 
narrower limits.

In this regard, the Office of Inspector 
General’s report states that “* * * we 
found that because of improved 
technology and control over the 
production process, the plants can and 
do operate at the upper levels of the 
established tolerance levels. Current 
tolerance levels only identify flagrant 
violations of the added water limits and 
allow continued production in excess of 
the limits.” The report also states:

“Although * * * (foe agency) * * * 
had been aware of deficiencies in its 
inspection procedures, it had not revised 
its procedures to control the amount of 
water added to hams during the curing 
process and to assure that die amount of 
water in die finished product was within 
regulated limits. We found that current 
processing procedures allowed plants to 
exceed the allowable Ifoiits for added 
water without * * * (the Agency) * * * 
detecting the excessive water because 
laboratory procedures were out-of- 
date,”

Because of the physical nature of pork 
products, the current calculations used 
to determine the amount of “added 
water” m a cured pork product are not 
exact. As noted above, the department 
uses an “average” number for 
calculating the amount of water and an 
“average” number for calculating the 
amount of protein which is naturally 
occurring in the pork product. Thus, the 
results of the equation are also an 
average or estimate.

In addition to these concerns, the 
present system lacks efficiency and 
effectiveness since the frequency ami 
necessity for sampling and laboratory 
analysis is not structured to concentrate 
on high risk problem areas, where there 
is a greater chance for violations to 
occur. This is also an area in which the 
Inspector General recommended that 
the program be improved, and the 
Department is attempting to do so in this 
proposal.

Because of this, it is «difficult to 
identify specific products in the 
marketplace as being in vioafion of the 
limits imposed by the standards. The 
use of statistical averages is based on 
sample results, some lower and some 
higher than the average. Therefore, some 
product is passed which is higher than 
the average. If the average approaches 
the regulatory limit for added water, 
some part of the product passed and 
within the tolerance may also be above 
the regulatory limits.

c. A lternatives. In recognizing and 
considering the need to revise the

standards and regulatory controls for 
cured pork products, the Department has 
considered various options in addition 
to those changes being proposed in the 
document. The first two options were 
modifications to the present system. The 
first option considered was to codify the 
present inspection procedures for 
determining added substances or added 
water as set forth in the Meat and 
Poultry Inspectional Manual. These 
provisions worked well when first 
applied. However, changes in the 
processing of cured pork products, the 
increased use of advanced processing 
technologies, and changing consumer 
demands for greater varieties of 
products have caused die cured pork 
products now being produced to be very 
different from those which were 
produced at the time of the development 
of the current inspection procedures. 
Thus, this option w asrejected as not 
being ylable.

The second option was to 
substantially increase inplant 
observations by the Department’s 
inspectors, including weighing of 
components and the pork products 
throughout the, production process. That 
would assure that the cured pork 
products are produced in accordance 
with the current weight-gain 
requirements ©f the regulations. An 
intensified inspection effort would be in 
addition to the present control system, 
and could provide greater assurance 
that the cnred pork products were being 
produced in compliance with existing 
standards, However, intensified 
inspection would result in a  substantial, 
unacceptable increase in inspection 
costs.

A third option would have required 
extensive market basket testing by 
selecting cured pork products from 
grocery shelves for laboratory analysis, 
with results published for public review. 
This option was found unacceptable 
since the Department cannot permit 
product to Leave an official 
establishment if it is in violation of the 
requirements of the Federal Meat 
Inspection Act and regulations. Since a 
cured pork product leaving an official 
establishment carries an official mark of 
inspection which attests to its 
wholesoxneness and truthful labeling, 
any control method must be primarily 
directed as the plant level

These three options attempt to 
address the changes recommended by 
the Inspector General’s report. However, 
they would not resolve the previously 
discussed major problems in the present 
system. The regulatory approach 
selected by the Department for proposal 
at this time is explained in the following
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paragraphs. It includes a laboratory 
analysis, and subsequent evaluation, of 
the méat protein percentage on a fat-free 
basis in the finished cured pork 
products, utilizing FSIS data processing 
facilities in Washington, D.G.

9. Proposed Compliance Procedures. 
The Department is proposing 
compliance procedures which would 
permit it to obtain maximum benefit 
from limited laboratory capacity while
(1) providing greater assurance that 
established product standards are being 
met, and (2) allowing statistically 
determined tolerances consistent with 
good manufacturing practices and 
necessary for economical production by 
the cured meats industry.

The proposed procedures include 
centrally directed sampling, laboratory 
analysis, and decisions based on a 
statistical treatment of laboratory 
results which would assure adherence 
within reasonable bounds to the 
proposed PFF standards. Generally, PFF 
shortages in some lots that might result 
from the variability inherent in good 
manufacturing practices would be 
balanced by PFF overages in other lots.

Since the statistical treatment of 
laboratory results is the least expensive 
element of the proposed program, this 
element would be used to the fullest 
extent possible to assure with a high 
level of confidence that required PFF 
levels are consistently maintained while 
expensive sample collection and 
analysis are kept at levels as moderate 
as the data permit. Thus, such statistical 
treatment would determine frequency of 
sampling for certain products or groups 
of products within individual plants. If, 
for example, laboratory results should 
indicate that the future likelihood of 
adulteration and/or misbranding of a 
given product in a given plant is small, 
the rate of sampling would be reduced, 
and the Department’s resources would 
be utilized more productively elsewhere.

The Department recognizes that the 
proposed compliance program is 
complex, even though steps have been 
taken to reduce such complexity without 
sacrificing its statistical validity. As a 
practical matter, in a compliance 
program designed to meet concerns for 
such interrelated factors as the nature of 
the product, the interests of the 
consuming public, production and 
marketing characteristics of the 
industry, economy in government, and 
equity among processsors, the maximum 
value of statistics and computerization 
cannot be realized in a simple 
procedure. The Department has 
carefully considered the complexity of 
the proposed compliance program, and 
believes it is the most viable alternative 
available to regulate the cured meats

industry fairly, effectively, and 
efficiently; and at the same time 
maintain the confidence of the public 
regarding the wholesomeness and 
truthful labeling of the products being 
marketed by that industry.

The Department’s intent to fully apply 
statistical procedures to improve its 
utilization of resources is responsible for 
product grouping, a salient feature of the 
proposed compliance program. 
Substantial cross-utilization of data is 
possible when such data are generated 
from products upon which similar 
processing techniques are employed. 
Similarities in processing permit the 
establishment of four groups, while a 
fifth group would consist of the 
remaining cured pork products. The hive 
cured pork product groups would be: (1) 
bone-in smokehouse heated cured pork 
products, (2) boneless smokehouse 
heated cured pork products, (3) cured 
pork products which have been cooked 
while imperviously encased, (4) cured 
pork products which have been water* 
cooked, and (5) all other cured pork 
products. Product grouping is intended 
to contribute only to the efficiency of the 
compliance program. There would never 
be an enforcement action taken against 
a group. Regulatory actions would be 
taken, however, if justified by analytical 
results, against individual products 
within the groups. Further, analytical 
results with respect to product groups 
will influence sampling frequency, 
pursuant to authorities expressed in the 
existing regulations.

With product groups as the basic 
entities to be sampled, the proposal 
would establish two general compliance 
phases: a normal or periodic sampling 
phase, and a daily sampling phase. A 
third phase, the retention phase, would 
also be established but would apply 
only to individual products rather than 
to product groups.

In the normal or periodic sampling 
phase, samples would be collected 
periodically, principally from within 
official establishments, but with 
provisions for collection in the 
distribution chain such as in storage 
warehouses and retail outlets. Initially, 
all establishments would be subject to 
sampling in this stage. A statistical 
analysis of laboratory findings could 
result, with respect to a given cured pork 
product processor, in (1) continuation of 
the normal phase at the same or varying 
sampling frequency, (2) identification of 
one or more product groups to undergo 
daily sampling, and/or (3) retention or 
detention 7 of one or more individual

7 A  p r o d u c t  is  " U .S .  r e t a in e d ” w h e n  i t  is  n o t  
p a s s e d  b y  th e  in s p e c t o r  b u t  r a t h e r  i s  h e ld  in  th e  
e s t a b l i s h m e n t  f o r  f u r th e r  e x a m in a t io n  b y  th e

products, based upon respective single 
sample demonstrations of gross PFF 
shortages. When any single lot of a 
product was retained or detained, 
subsequent production of like product 
would be likewise affected, and thus the 
retention phase would be entered.

In the daily sampling phase, 
analytical results could cause (1) 
continued daily sampling, (2) a return to 
periodic sampling, (3) retention or 
detention of one or more individual 
products by virtue of gross PFF 
shortages evidenced by single individual 
product samples, and/or (4) retention of 
one or more individual products based 
upon a series of lesser PFF shortages in 
samples of such products, not balanced 
by PFF overages. If a lot were retained 
or detained, under (3) or (4), such 
treatment would also be imposed upon 
future lots of like product, and thus the 
retention phase would be entered.

In the retention phase, no production 
lot of an affected product would be 
permitted to enter commerce until 
laboratory analysis demonstrated that 
such lot meets the PFF standards. 
Sampling of the affected product would 
be intensified further, and analytical 
results could cuase (1) release of an 
individual lot into commerce, (2) an 
individual lot to be reprocessed, (3) an 
individual lot to be relabeled, (4) 
continuation of the retention phase as 
future lots of like product are prepared, 
and/or (5) a release of future production 
from the retention phase.

Within the broad framework outlined 
above, regulatory decisions would be 
reached through an number of precise 
and interrelated formulae. These 
formulae have been constructed to 
enhance the Department’s efficiency in 
monitoring the production of cured pork 
products, and at the same time provide 
industry the latitude to operate within 
the limits of good manufacturing 
practice without penalty. This balanced 
approach should assure that only 
wholesome and properly labeled cured 
pork products will reach the consuming 
public. In most cases, the computations 
associated with these formulae will be 
carried out by a central computer, and 
the results and notice of any necessary 
regulatory action forwarded to the 
Department’s inspector. However, in 
order to provide affected parties a

in s p e c t o r  to  d e te r m in e  i t s  d is p o s a l  (9  C F R  3 0 1 .2 (f f ) ) .  
A  p r o d u c t  i s  " a d m in is t r a t iv e ly  d e t a in e d ” w h e n  
fo u n d  b y  a n y  a u th o r iz e d  r e p r e s e n t a t i v e  o f  th e  
S e c r e t a r y  u p o n  a n y  p r e m is e s  w h e r e  i t  is  h e ld  f o r  th e  
p u r p o s e s  o f , o r  d u rin g  o r  a f t e r  d is t r ib u t io n  in , 
c o m m e r c e ,  a n d  th e r e  is  a n y  r e a s o n  to  b e l ie v e  t h a t  i t '  
i s  c a p a b l e  o f  u s e  a s  h u m a n  fo o d , a n d  i s  a d u lte r a te d  
o r  m is b r a n d e d ,  o r  t h a t  i t  h a s  n o t  b e e n  in s p e c te d ,  o r  
th a t  i t  i s  o t h e r w is e  v io la t iv e  o f  th e  la w  (See. 9  C F R  
3 2 9 .1 -3 2 9 .5 ) .
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foundation for comment a more detailed 
discussion of these formulae and 
regulatory actions, follows, keyed to the
(a) normal or periodic sampling phase,
(b) daily sampling phase, {cj retention 
phase, and (d) the absolute minimum 
PFF value proposed for a single sample.

(a) Normal or Periodic Sampling 
Phase. This is the phase under which the 
compliance program for a product group 
would begin, it  would remain in effect 
for that group until there is evidence 
that minimum PFF percentage 
requirements are not being m et Such 
evidence would be deemed to exist  ̂
when, in a series of consecutive 
samples, the cumulation of the 
deviations from the product PFF 
requirement (termed the “group value”) 
reaches a prescribed level, hereinafter 
referred to as the “group action level.”

The proposed regulations would 
identify for each product group its 
standard deviation *—0.85 for the two 
product groups which are smokehouse 
heated, 0.62 for the groups which are 
water cooked or cooked in impervious 
casings, and 0.40 for the group 
comprised o f all other cured pork 
products. They would also identify the 
level (1*65 standard deviations) at which 
a PFF shortage would not be ascribed to 
reasonable manufacturing variations. 
(This level is calculated to be reached 
by a single sample result with ho more 
than a 5 percent probability, if the 
establishment’s production meets but 
does not exceed minimum PFF 
requirements.)

Instructions would be provided for 
assigning values to analytical PFF 
findings of individual samples. One 
formula would describe how the 
analytical results from an individual 
sample would contribute to a group 
value:

(1) Subtract the minimum PFF 
requirement (for the product 
represented) from the individual PFF 
analysis.

(2) Divide die resulting number fey die 
standard deviation assigned to the 
product group to find the standardized 
difference.

• in  s t a t i s t i c s ,  th e  s t a n d a r d  d e v ia t io n  i s  u s e d  t o  
d e s c r ib e  th e  d e g r e e  o f  v a r ia b i l i t y  in h e r e n t  in  th e  s e t  
o f  m e a s u r e m e n ts  g e n e r a t e d  f r o m  a  p r o c e s s  t h a t  i s  
c h a r a c t e r i z e d  b y  a  n o r m a l  d is tr ib u t io n .  T h e  s e t  o f  
n u m b e r s  w i l l  s t a y  w i t h in  o n e  s t a n d a r d  d e v ia t io n  o n  
e i t h e r  s id e  o f  th e  a v e r a g e  v a lu e  6 8  p e r c e n t  o f  t h e  
t im e . T h e  c o m p a r a b le  f ig u r e  f o r  t w o  s t a n d a r d  
d e v ia t io n s  i s  9© p e r c e n t ,  a n d  f o r  th r e e  s t a n d a r d  
d e v ia t io n s  i s  o v e r  9 9  p e r c e n t .  B y  s t a t in g  l im it s  in  
u n its  o f  s t a n d a r d  d e v ia t io n s ,  o n e  c a n  u s e  th e  s a m e  
s e t  o f  l im it s  f a r  a  n u m b e r  o f  p r o c e s s e s ,  S t a n d a r d  
d e v ia t io n s  f o r  w ith in  l o t  v a r ia b i l i t y  o f  p r o d u c ts  
a f f e c t e d  b y  t h is  r u le m a k in g  w e r e  c a l c u l a t e d  f r o m  a  
1 9 8 1  U S D A  s u r v e y  o f  c u r e d  p o r k  p r o d u c ts .  T h e  
s u r v e y  m a t e r ia l  i s  a v a i l a b l e  f r o m  th e  F S 1 S  H e a r in g  
C le rk .

* (3) Add 0.25 to the standardized 
difference to find the adjusted 
standardized difference.

(4) Use the lesser of 1.90 and the 
adjusted standardized difference as the 
sample value which will con tribute to 
the group value.

(5) Cumulatively total the sample 
values to determine the group value.

Each step comment
(1) Subtract the minimum PFF 

requirement (for the product 
represented) freon the individual PFF 
analysis. This will result in a negative 
figure when the sample result does not 
meet minimum percentage requirements.

(2) Divide the resulting num ber by the 
standard deviation o f the product group 
to find the standardized difference. The 
standardized difference expresses the 
PFF shortage (negative number) or 
overage (positive number) in units of 
standard deviations. This step is 
included to provide a common unit for 
expressing the impacts of sample results 
without regard to product group. It 
permits the establishment of a common 
group action level for all product groups, 
and is a measure for use by 
establishment employees and program 
officials who would closely monitor the 
production of cured pork products.

(3) A dd 0.25 to the standardized 
difference to find the adjusted 
standardized difference. By taking this 
step, the Department is attempting to 
adopt a means o f concentrating its 
resources on the more serious 
violations. Because of the relatively 
infrequent rate of sampling in this 
phase, there exists an expectation that 
an extended time would normally 
transpire before problem areas would be 
identified. The Department intends to 
reduce the probability of reaching the 
action level because of minor PFF 
violations, in return for having more 
resources available for concentration on 
gross or consistent PFF shortages. 
Adding this small figure to the 
standardized difference would have that 
effect. It would reduce the probability 
that the periodic sampling rate would 
increase, and add to the number of 
samples with like shortages that it 
would take to trigger daily group 
samplings (Le., to reach the group action 
level). It would have a similar but 
proportionately lesser impact on gross 
shortages. This lesser impact would be 
more than balanced by the increased 
sampling rate attendant with greater 
shortages. The 0.25 adjustment amounts 
to about 0.1 or 0.2 percent of PFF, 
depending upon the product group. The 
Department believes this to be a level 
which will only marginally exceed

sampling and analytical error, and will 
serve the intended purpose.

(4) Use the lesser o f 1.90 and the 
adjusted standardized difference as the 
sample value which will contribute to 
the group value. The Department 
proposes to ensure not only that PFF 
shortages are balanced*by PFF overages, 
but also that the severity and number of 
PFF shortages be kept to a minimum. It 
proposes, therefore, that no single 
sample value be used beyond the extent 
of 1.90 to balance shortages, even if the 
true sample value exceeds that figure. 
Before a  sample value contributes to a 
group value, it would be compared to 
1.90. If it exceeds that figure, the sample 
value would become 1.90.

The figure 1.90 is related to the 1.65 
standard deviation earlier noted as the 
level at which a PFF shortage would not 
be ascribed to reasonable 
manufacturing variations. The same 
applies to overages. That is, if the 
processor is producing at the minimum 
required PFF value, the probability 
would be no more than 5 percent that 
the PFF content of a sample would be 
greater than 1:65 standard deviations 
above the requirement. The Department 
views this as a reasonable lim it 
believing that it is necessary to assure 
that large one-time PFF overages are not 
used to offset a series of PFF shortages. 
Step (3), above, would establish an 
automatic addition to the standardized 
difference calculated in step (2). Since 
the automatic addition, or tolerance 
(0.25), has no effect on the variability of 
the manufacturing process, it would be 
added to the 1.65 in order to assure the 
processor the fuil benefit of variability 
within a controlled process. In this 
fashion, 1.90 is arrived at as a proposed 
maximum contribution to a group from a 
single sample,
. (5) Cumulatively total the sample 

values to determ ine the group value. 
After the initial sample value is 
calculated, and becomes by itself the 
group value, each succeeding sample 
value creates a new group value by 
being added to the last group value. 
Here again, however, a limit on the PFF 
overage that may be credited is 
imposed. The statistics of the proposal 
are aimed at assuring that the 
manufacturing process remains in 
control; i.&* that within reasonable and 
expected variation, minimum required 
PFF levels will consistently be met. If 
unlimited credits were to be accepted 
for overages (which could be due to 
poor control) it would become 
necessary, in order to assure within 
reason that required PFF values are 
consistently met, to have a moving 
action level—one that moved up and
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down with the group value. This would 
make it difficult for establishment 
personnel and in-plant program officials 
to accurately assess ike effects of PFF 
levels on the probability of compliance. 
Further, maintaining a level above 
which overages cannot be credited 
effectively minimizes the impact that 
varying lot sizes might have on a group 
PFF average. Thus, it would be that the 
group value would never exceed 1.00. 
That is, as sample values are 
cumulatively totalled, should the value 
exceed 1.00, it would be recorded as
1.00, and the next sample would be 
added to 1.00 to find the new group 
value.

The action level for group values 
would be —1.40; i.e., once the group 
value becomes —1.40 or less (e.g.,
—1.40, -1 .45 , -1 .47 , etc.) daily 
sampling for the group would be 
initiated. This figure is consistent with 
the rationale that when a PFF shortage 
is as large as 1.85 standard deviations 
(there is a total standardized difference 
of —1.65) it would not be ascribed to 
reasonable manufacturing variations. 
Step 13), above, provides that an 
adjustment of ®L25 be added to the 
standardized difference. The resulting 
figure of —1.40 is that level which is 
calculated to be reached by a single 
sample with no more than 5 percent 
probability, with the same assumptions 
earlier associated with the —1.65 figure. 
A further characteristic is that, assuming 
the process average meets but does not 
exceed the minimum required PFF, on 
the average a series of 20 samples would 
be collected before a cumulative 
shortage would reach this figure.

The proposal would farther provide 
that, concurrent with group values, 
‘‘product values” also be cumulatively 
maintained. While a group value alone 
would affect only sampling frequency, a 
product value (supported by a group 
value) could signal a much more serious 
event—product retention. Instructions 
for determining a product value would 
be as follows:

(1) Subtract the minimum PFF 
requirement (for the product 
represented) from the individual PFF 
analysis.

(2) Divide the resulting number by the 
standard deviation assigned to the 
product group to find the standardized 
difference.

(3) Use the lesser of 1.65 and the 
standardized difference as the sample 
value which will contribute to the 
product value.

(4) Cumulatively total the sample 
values to determine the product value.

There are significant departures from 
the proposed group value formula.
While the first two steps are identical,

the entire third group step is omitted in 
that there is no provision for die 
addition of a tolerance of 0.25 to the 
standardized difference. The 
Department recognizes that this 
omission creates the possibility that a 
product value might indicate a PFF 
shortage while the concurrent group 
valtfe, because of the allowed tolerance, 
might not show a process control 
difficulty.9Nevertheless, the Department 
believes the elimination of a tolerance in 
determining the product value to have 
sound foundation for the following 
reasons: fi) the 0.25 tolerance is 
proposed as a means of overcoming in 
large part the principal disadvantage of 
infrequent sampling by permitting a 
concentration of resources on problem 
areas. With possible rare exception, die 
overwhelming significance of sample 
values contributing to a product value 
which breaches the action level will be 
in samples collected during a daily 
sampling phase. Therefore, the reasons 
for the tolerance do not exist; (ii) die 
consumer’s interest would not be served 
by permitting a constant 0.25 tolerance 
to accumulate over a series of samples 
for a product value, particularly since 
much of die sampling would be on a 
daily basis; and (ii!) the proposal, as will 
be noted late, would protect processors 
against unreasonable jeopardy by 
requiring that the action levels of both 
group value and the product value be 
reached in order that a retention phase 
be entered.

Another difference is proposing 1.65 
as the maximum credit that can be 
contributed by a single sample, as 
opposed to 1.90 which is used in 
establishing a contribution to a group 
value. As can be seen, this results from 
the 1.65 standard deviations occurring 
with no more than 5 percent probability, 
and being unaffectd by a tolerance.

In step (4) (comparable to step (5) in 
the group calculation), sample values 
are totalled cumulatively to maintain the 
product value. After the initial sample 
value is calculated, and becomes by 
itself the product value, each succeeding 
sample value creates a new product 
value by being added to the last product

*  A  s im p lis t ic  e x a m p le  o f  s u c h  a  p o s s i b i l i t y  is :  
F i r s t ,  a s s u m e  th a t  o n e  o f  a n  e s t a b l i s h m e n t ’s  p r o d u c t  
g r o u p s  c o n s i s t s  e n t i r e ly  o f  o n e  s m o k e h o u s e  h e a t e d  
p r o d u c t  ( s t a n d a r d  d e v i a t k m = .8 5 b  s e c o n d ,  a s s u m e  
t h a t  e a c h  o f  th e  first t h r e e  s a m p le s  c o l l e c t e d  
i n d ic a t e  a  P F F  s h o r ta g e  o f  SO p e r c e n ta g e  p o in ts ;  
a n d  th ird , n o t e  ( a s  w il l  l a t e r  b e  r e v e a le d  a n d  
d is c u s s e d ]  t h a t  t h e  p r o d u c t  a c t i o n  l e v e l  i s  p r o p o s e d  
to  b e  — 1 J 8 5  a s  o p p o s e d  t o  t h e  g ro u p  a c t i o n  le v e l  o f  
— 1 .4 0 .  T h e  t h r e e  s a m p le s  w o u ld  r e s u l t  in  a  g r o u p  
v a lu e  o f  — 1.38 ; 6 o i j 8 5 = —. 71; — .7 1 4- . 2 5 = — .4 6 ;
— . 4 6 —. 4 6 —. 4 6 —  —1 .3 &  w h ic h  h a s  n o t  y e t  r e a c h e d  
th e  g ro u p  a c t io n  l e v e l  o f  —1 .4 0 .  A t  th e  s a m e  t im e  
th e y  w o u ld  r e s u l t  i n  a  p r o d u c t  v a lu e  o f  — 2 .1 3  
( — . 6 0 — .85= —. 71; - . 7 1 - . 7 1 - . 7 1 = - 2 . 1 3 ] ,  w h ic h  
b r e a c h e s  t h e  a c t i o n  l e v e l  o f  — 1 ,6 5 .

value. Reaching the action level with a 
product value has more serious 
consequences than reaching it with a 
group value; Le„ provided the group 
action level has been reached by the 
group value, reaching the product action 
level with the product value causes 
product to be retained and like product 
to be retained as it is produced. In 
keeping with earlier discussion, the 
product action level is —1.65.

While the maximum group value that 
would ever be recorded is 1.00, a 
product value could be recorded as high 
as 1.15. In a series o f simulations, the 
Department found that a significant 
discrepancy between group performance 
and product performance existed 
because of the 0.25 tolerance for sample 
values contributing to groups values.
The discrepancy could be reduced by 
allowing this slightly larger credit to be 
built into the maximum product value. 
This nominal increase in permitted 
credit, which must be earned, would 
reduce the probability of a well- 
controlled process reaching the product 
action level, while continuing to assure 
that required PFF levels would on the 
average be met At the same time, it 
would afford better synchronizaton of 
group values and product values. The 
outcome is that, if a process average 
equalled but did not exceed PFF 
requirements, on the average 12 samples 
would be collected before the product 
action level is reached.

In proposing PFF standards, it is not 
the Department’s  intent that they 
represent a long-range average content, 
but rather a minimum content. 
Processors can avoid retention to 
targeting at a process average that 
moderately exceeds the minimum PFF 
requirement (a company’s ability to 
control variation will determine the 
targeted process average). This is 
intended to avoid entry in the commerce 
of production lots not meeting the PFF 
standard.

(b) D aily Sam pling Phase. During this 
phase, group values and product values 
are monitored in the same manner as in 
the periodic sampling phase, except for 
the higher sampling frequency.
However, the group value will have 
already reached its action level. As a 
group enters the daily sampling phase, it 
is very likely that one or more products 
in the group will immediately enter the 
retention phase by having reached the 
product action level However, in this 
respect the proposal would require two 
events to trigger a retention phase for a 
product; (1) group entry into the daily 
sampling phase, and (2J the product 
value reaching its action level.
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If there is more than one product in 
the group, it is also likely that one or 
more products will be monitored only as 
part of the daily sampling phase. Since 
there would be no provisions for 
retaining a group per se, the group 
would continue to be monitored in the 
daily sampling phase until it qualifies 
for a return to periodic sampling. It is 
proposed that this happen when (1) the 
group value reaches or exceeds 0.00, (2) 
when each of the last seven sample 
values is —1.65 or greater (i.e., —1.63, 
—1.50, 0.50, etc.), (3) when none of the 
products in the group is in the retention 
phase. All three conditions would be 
required to be met in order to return to 
periodic sampling.

If, as would be likely, one or more 
products were in the retention phase, 
the daily sampling scheme would be 
altered. As explained below, in the 
retention phase product sampling would 
take on a new character and become 
very intense. The imbalance between 
group sampling and retained product 
sampling would make retained product 
sampling data inappropriate for 
maintaining the group value. Therefore, 
the retained product samples used to 
make lot dispositions and determine the 
product value would not contribute to 
the group value. However, some 
sampling of retained product would be 
necessary to properly monitor the group. 
These samples would be collected 
separately, and would not contribute to 
the product value of the retained 
product.

(c) Retention Phase. The retention 
phase would be entered on a product- 
by-product basis. During this phase, 
each lot of the affected product would 
be withheld from commerce until it is 
demonstrated to be in compliance with 
minimum PFF requirements. A product 
could enter retention in two ways. One 
has been described above. It is 
conditioned upon the product’s being in 
daily sampling, and its own product 
value reaching a —1.65 product action 
level (i.e., a series of shortages not- 
compensated by overages adding up to 
1.65 standard deviations). The second 
way a product way a product can enter 
the retention phase will be described 
later under “absolute minimum PFF 
value proposed for a single sample.”

When a product enters the retention 
phase, sampling would be strongly 
intensified. Three samples would be 
randomly selected from each of all 
available affected lots. Further, 
subsequently produced lots would be 
retained and sampled in like manner as 
they are prepared. Analytical results 

.from a lot would be used to disposed of 
that lot, and to calculate a sample value

contributing to the cumulatively 
maintained product value. With respect 
to those lots from which four samples 
had been drawn (an original and three 
later), the original sample would be used 
to calculate the sample value and the 
later three would be used only in 
determining disposition of the individual 
lot. With respect to subsequently 
produced lots, from which only three 
samples would be collected, the average 
PFF content of the three samples would 
be used for both—disposition of the 
individual lot and calculation of the 
sample value contributing to the product 
value.

An individual lot would be released if:
(1) The average PFF content of the 

three samples equals or exceeds the 
minimum percentage required by the 
proposed regulation. Alternatively, for 
purposes of single lot disposition, but 
not to establish a new sample value 
which will contribute to the product 
value, further processing of the lot 
would be permitted. Processing to 
reduce moisture would elevate relative 
PFF content of the lot. However, the lot 
would no longer be representative of the 
product. In reprocessing, the Department 
proposes to provide for a reduction in 
lag time by offering processors an 
option. That is, in lieu of processing and 
then analyzing samples for results, the 
firm would be permitted to credit 0.1 
percent PFF for each 0.37 percent weight 
loss due to moisture lost in reprocessing. 
The time and/or resources necessary for 
resampling, sample submittal, analysis, 
and reporting of results would thus be 
avoided;

(2) The lot of product is relabeled to 
conform to one of the proposed product 
descriptions, or

(3) An earlier prepared lot had 
resulted in a product value that would 
remove the product from the retention 
phase. There is a time lag between the 
collection of samples and the reporting 
of results. During this lag, additional 
samples would have been collected 
unless the product is prepared only 
periodically. The Department proposes 
to accept the earliest evidence that a 
process is back in control and the 
product complies with regulatory 
requirements, and once this evidence is 
in hand, subsequently prepared product 
would be released even though other 
analytical results are bing awaited. 
However, the awaited results would not 
be ignored. Each of the three samples 
from each lot would be compared to the 
absolute minimum PFF requirement 
(explained below) and the three-sample 
average would also be used to continue 
maintenance of the product value. 
Therefore, there is the possibility

(though not a likelihood) that the 
awaited sample results would return the 
product to the retention phase.

Since the use of three-sample PFF 
averages would ordinarily result in 
significantly less perceived variability 
than would single sample results, there 
would be an alteration in determining 
sample values of retained product as 
follows:

(1) Determine the average PFF content 
of the three samples.

(2) Subtract the minimum PFF 
requirement for the product represented 
from the average found in (1), above.

(3) Convert the diffemece found in (2), 
above, to a “standardized difference” 
through dividing it by the standard 
deviation assigned to the product group. 
(Through this step, the only difference 
from earlier described calculations is 
that a three-sample average is used, 
rather than a single sample result.)

(4) Use the lesser of 1.30 and the 
standardized difference obtained in (3), 
above, as the sample value which will 
contribute to the product value. The 
difference between 1.30 and the 1.65 
used in earlier calculations 
acknowledges that variability among 
three-sample averages would be less 
than variability among single samples. 
The Department recognizes that 
processors would likely prepare 
product with average PFF values greater 
than those required by the proposal in 
order to ensure that product will get out 
of the retention pahse in the shortest 
possible time. The maximum allowable 
credit of 1.30 is that which would be 
reached about 8 percent of the time if 
the lot average PFF value exceeded the 
requirement by 0.5 percentage points.

(5) Cumulatively total sample values 
calculated in the above manner to 
determine the product value. The 
greatest product value that could be 
recorded remains at 1.15, as described 
earlier.

The retention phase would end when, 
after 5 days of production, the product 
value reaches 0.00 or greater, provided 
that no single sample (not the three- 
sample average) from a retained lot has 
a PFF content less than the absolute 
minimum PFF requirement. Should a 
single sample have a PFF content less 
than the absolute minimum, the 5-day 
count would begin again. Ending of the 
retention phase would reinstitute 
periodic or daily sampling, dependent 
upon the group value and other product 
values in the group.

As long as a product was in the 
retention phase, its group would remain 
in the daily sampling phase. Under 
normal circumstances, this would be a 
reasonable condition of process control.
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However, if a product were prepared 
infrequently, its presence in the 
retention phase could easily keep its 
group in daily sampling Well beyond any 
legitimate purpose. H ie Department 
proposes to afford processors an option 
in this respect. If, when a product enters 
the retention phase, it can be 
demonstrated that its production rate for 
the previous 8 weeks was not more than 
20 percent of the production rate of its 
group, the proposal would permit a 
processor (at the option of the 
processor) to temporarily remove the 
product from its group. This removal, 
however, could be in effect only while 
the product Is in retention. If the option 1 
were exercised, during that time the 
product and the group would be treated 
separately and analytical results of the 
product would not cause daily sampling 
of the group. It should be noted that 
production rate by proposed definition 
is not synonymous to volume of 
production, but is rather proposed to be 
production frequency, expressed in days 
per week.

(d) Absolute Minimum PFF 
Requirements. The Department 
proposes to establish for individual 
samples an absolute minimum PFF 
requirement for every cured pork 
product with a PFF standard. Should a 
single sample fail to meet this minimum, 
the represented lot would be U.S. 
retained if in an official establishment 
and, unless voluntarily repalled, would 
be subject to administrative detention if 
located upon any premises where It is 
held for purposes of, or during or after 
distribution in, commerce. Any 
subsequently produced lots of like 
product and any lots of like product for 
which production dates cannot be 
established shall be U.S. retained or 
subject to administrative detention. 
Further, future production would be 
prepared in the retention phase.

The absolute minimum PFF 
requirement for a single sample of a 
smokehouse heated product would be 
2.5 percentage points below the 
standard for the represented product.
The comparable figure would be 1.8 
percentage points for water-cooked 
products and products cooked while 
imperviously incased, and 1.2 
percentage points for other cured pork 
products. Each of these figures 
represents approximately three standard 
deviations, and there is less than a 1- 
percent chance that a properly 
controlled process would result in such 
failure.T, . \

ror vanous reasons, the Department 
has in the past and will in the future 
conduct inspection of meat and meat 
food products, including sampling and

laboratory analysis, at various points in 
commerce, including the point of 
consumer purchase. With respect to 
cured pork products, it is expected that 
such inspection will include PFF 
determinations. In such cases, If 
absolute minimum PFF requirements are 
not met, it is intended to enforce the 
detention and under appropriate 
circumstances the judicial seizure 
provisions of the FMIA, and to institute 
the retention phase for future 
preparation of like product at the 
producing plant.

10. Quality Control Plant. Plants may 
institute quality control procedures 
covering cured pork products under
§ 318.4 of the Federal meat inspection 
regulations. Cured pork products 
produced in such plants would be 
exempt from the proposed compliance 
procedure, provided in-plant quality 
control programs show the same or 
higher degree of compliance.

Those cured pork products for which 
there is no limitation on the minimum 
PFF content under the proposed 
§ § 319.104 and 319.105 would be 
required to be produced under a  partial 
or total quality control program.

All cured pork products would be 
subject to an "Absolute Minimum” PFF 
content, regardless of any quality 
control procedures in effect The 
Absolute Minimum would be 
established as provided in paragraph
(b)(2)(i) of the proposed compliance 
procedures ( J  318,19).

11. Federal and State Jurisdiction. The 
compliance procedures discussed herein 
would serve as working tools for in- 
plant inspection personnel, and are 
designed to assure that cured pork 
products will reach the consumer in 
compliance with USDA standards. 
However, it should also be noted that 
the Department’s Food Safety and 
Inspection Service retains jurisdiction 
over meat and meat products distributed 
in commerce and utilizes field 
compliance personnel to detect 
violations of the Federal Meat 
Inspection Act and regulations.

This regulation process would 
continue, as it does for all other meat 
and meat food products under the 
Department’s jurisdiction, if the 
proposal were to be adopted. The 
distinct nature of these standards makes 
a somewhat different compliance 
approach possible. Except for exceeding 
the Absolute Limit for a  single sample 
result, compliance is first based on an 
assessment of the group. For example, 
the result of a single sample taken in the 
official establishment or at a retail 
outlet might result in the product value 
being below the product action leveL

However, as long as the group value 
was not below the group action level for 
the group, the single sample result 
would not be considered a violation of 
the standard and no action would be 
taken against the lot of product from 
which the sample was taken. It could, 
however, lead to some type of followup 
action to review procedures at the 
establishment in question which might, 
in turn, produce evidence of a violation.

It should also be noted that under 
Section 408 of the FMIA (21 U.S.C. 678), 
marking, labeling, packaging and 
ingredient requirements in addition to, 
or different than, those required under 
the FMIA may not be imposed by the 
States. Under this same provision, 
however, the States may exercise 
concurrent jurisdiction with the 
Secretary on Federally inspected 
products to enforce the adulteration and 
misbranding requirements of the Act 
outside an official establishment. Under 
this proposal, products not meeting 
specified PFF requirements, determined 
in accordance with procedures set forth 
in the proposal, would be deemed 
adulterated under section l{m){8) of the 
Act (21 U.S.C. 601(m}{8)3 and 
misbranded under section l(n) of the 
Act (21 U.S.C. 601(n)). Therefore, the 
States would not be in a position to 
impose on federally inspected products 
such requirements and procedures, in 
addition to or different than those being 
proposed. Any State compliance 
procedure could not be more restrictive 
than that used by USDA in determining 
violations and subsequent enforcement 
decisions.

List of Subjects

9 CFR Part 317

Food labeling, Meat inspection.

9 CFR Part 318

Meat inspection, Preparation of 
product.

9 CFR Part 319

Meat inspection, Food labeling, Meat 
and meat food products.

The Proposed Rule

Based on the above considerations, 
the Department proposes to amend the 
Federal meat inspection regulations as 
follows:

1. The authority citation for Parts 317, 
318 and 319 reads as follows:

Authority: 34 Slat. 1260,79  Stai. 903, as 
amended, 81 S ta t 584, 84 S ta t 91, 438, (21 
U.S.C. 601 et seq., 33 U.S.C. 1254).
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PART 317—[AMENDED]
2. Section 317.8(9 CFR 317.8(b)) 

would be amended by adding a new 
paragraph (b)(35) to read as follows:

§317.8 False or misleading labeling or 
practices generally; specific prohibitions 
and requirements for labels or containers.
*  *  *  *  *

(b) * * *
(35) The weight of cured pork bellies 

ready for slicing and labeling as 
“Bacon” shall not exceed the weight of 
the fresh uncured pork bellies.

PART 318—[AMENDED]
3. Part 318 (9 CFR Part 318) would be 

amended by adding a new § 318.19 as 
follows:

§ 318.19 Compliance procedure for cured 
pork products.

(a) Definitions. For the purposes of 
this section:

(1) A product is that cured pork article 
which is contained within one group as 
defined in paragraph (a)(2) of this 
section and which purports to meet the 
criteria for a single product designated 
under the heading “Product Name and 
Qualifying Statements” in the chart in
§ 319.104 or the chart in § 319.105.

(2) A product group or a group means 
one of the following:

Group I, consisting of bone-in 
smokehouse heated cured pork 
products;

Group II, consisting of boneless 
smokehouse heated cured pork 
products;

Group III, consisting of cured pork 
products which have been cooked while 
imperviously encased;

Group IV, consisting of cured pork 
products which have been water 
cooked; or

Group V, consisting of all cured pork 
products not contained in Group I, II, III> 
or IV.

(3) A lot is that product from one 
production shift.

(4) A production rate is frequency of 
production, expressed in days per week.

(5) Protein fat-free percentage, protein . 
fat-free content, PFFpercentage, orPFF 
content of a product means the meat 
protein content expressed as a percent
of the non-fat portion of the product.

(b) Normal Compliance Procedures.
The Department shall collect samples of 
cured pork products and analyze them 
for their PFF content.1 Each analytical

1 A n a l y s e s  s h a l l  b e  c o n d u c te d  in  a c c o r d a n c e  w ith  
“ O f f i c ia l  M e th o d s  o f  A n a ly s is  o f  th e  A s s o c i a t i o n  o f  
O f f i c ia l  A n a l y t i c a l  C h e m is t s  ( A O A C ) ” , 1 3 th  e d .,  
1 9 8 0 ,' § §  2 4 .0 0 2  ( p a g e  3 7 6 ) ,  2 4 .0 2 7  (p a g e  3 7 9 , w h ic h  
a r e  in c o r p o r a te d  b y  r e f e r e n c e .

result shall be recorded and evaluated 
to determine whether future sampling of 
product groups within an official 
establishment shall be periodic or daily 
under the provisions of paragraph (b)(1) 
of this section, and if the affected lot 
and subsequent production of like 
product shall be U.S. retained, or 
administratively detained, as 
appropriate, as provided in paragraph
(b)(2) of this section.

(1) Criteria to determine sampling 
frequency o f product groups. For each 
official plant preparing cured pork 
products, product groups shall bo 
sampled periodically or daily.
Analytical results shall be evaluated 
and the sampling frequency determined 
as follows:

(i) Determine the difference between 
the individual PFF analysis and the 
applicable minimum PFF percentage 
requirement of § 319.104 or § 319.105.
The resulting figure shall be negative 
when the individual sample result is less 
than the applicable minimum PFF 
percentage requirement and shall be 
positive when the individual sample 
result is greater than the applicable 
minimum PFF percentage requirement.

(ii) Divide the resulting number by the 
standard deviation assigned to the 
product group represented by the 
sample, to find the standardized 
difference. The standard deviation 
assigned to Groups I and II is 0.85, to 
Groups III and IV is 0.62, and to Group V 
is 0.40.

(iii) Add 0.25 to the standardized 
difference to find the adjusted 
standardized difference.

(iv) Use the lesser of 1.90 and the 
adjusted standardized difference as the 
sample value.

(v) Cumulatively total sample values 
to determine the group value. The first 
sample value in a group shall be the 
group value, and each succeeding group 
value shall be determined by adding the 
most recent sample value to the existing 
group value; provided, however, that in 
no event shall the group value exceed
1.00. When calculation of a group value 
results in a figure greater than 1.00, the 
group value shall be 1.00 and all 
previous sample values shall be ignored 
in determining future group values.

(vi) The frequency of sampling of a 
group shall be periodic when the group 
value is greater than —1.40 (e.g., —1.39, 
—1.14, 0, 0.50, etc.) and shall be daily 
when the group value is —1.40 or less 
(e.g., -1 .40 , -1 .45 , -1 .50 , etc.); 
provided, however, that once daily 
sampling has been initiated, it shall 
continue until the group value is 0.00 or 
greater, and each of the last seven 
sample values is —1.65 or greater (e.g., 
—1.63, —1.50, etc.), and there is no other

product within the affected group being 
U.S. retained as produced, under 
provisions of paragraph (b)(2) or (c).

(2) Criteria for U.S. retention or 
administrative detention o f cured pork 
products for further analysis. Cured 
pork products shall be U.S. retained, or 
administratively detained, as 
appropriate, when prescribed by (i) or
(ii), below:

(i) Absolute Minimum PFF . 
Requirement. In the event that an 
analysis of an individual sample 
indicates a PFF content below the 
applicable minimum requirement of 
§ 319.104 or § 319.105 by 2.5 or more 
percentage points for a Group I or II 
product, 1.8 or more percentage points 
for a Group III or IV product, or 1.2 or 
more percentage points for a Group V 
product, the lot from which the sample 
was collected shall be U.S. retained if in 
an official establishment and shall be 
subject to administrative detention if not 
in an official establishment unless 
returned to an official establishment and 
there U.S. retained. Any subsequently 
produced lots of likq product and any 
lots of like product for which production 
dates cannot be established shall be 
U.S. retained or subject to 
administrative detention. Such 
administratively detained product shall 
be handled in accordance with Part 329 
of this subchapter, or shall be returned 
to an official establishment and 
subjected to the provisions of paragraph
(c)(l)(i) or (ii)Jof this section, or shall be 
relabeled in compliance with the 
applicable standard, under the 
supervision of a program employee, at 
the expense of the product owner. 
Disposition of such U.S. retained 
product shall be in accordance with 
paragraph fc) of this section.

(ii) Product value requirement. The 
Department shall maintain, for each 
product prepared in an official 
establishment, a product value. Except 
as provided in paragraph (c)(2) of this 
section, calculation of the product value 
and its use to determine if a product 
shall be U.S. retained shall be as 
follows:

(A) Determine the difference between 
the individual PFF analysis and the 
applicable minimum PFF percentage 
requirement of § 319.104 and § 319.105. 
The resulting figure shall be negative 
when the individual sample result is less 
than the applicable minimum PFF 
percentage requirement and shall be 
positive when the individual sample 
result is greater than the applicable 
minimum PFF percentage requirement.

(B) Divide the difference determined 
in (A), above, by the standard deviation 
assigned to thè product’s group in
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paragraph (b)(l)(ii) of this section to find 
the standardized difference.

(C) Use the lesser of 1.65 and the 
standardized difference as the sample 
value.

(D) Cumulatively total sample values 
to determine the product value. The first 
sample value of a product shall be the 
product value, and each succeeding 
product value shall be determined by 
adding the most recent sample value to 
the existing product value; provided, 
however, that in no event shall the 
product value exceed 1.15. When 
calculation of a product value results in 
a figure greater than 1.15, the product 
value shall be 1.15 and all previous 
sample values shall be ignored in 
determining future product values.

(E) Provided daily group sampling is. 
in effect pursuant to the provisions of 
paragraph (b)(1) of this sectibn, and 
provided further the product value is 
—1.65 or less (e.g., —1.66), the affected 
lot (if within the official establishment) 
and all subsequent lots of like product 
prepared by and still within the official 
establishment shall be U.S. retained and 
further evaluated under paragraph (c). 
Except for release of individual lots 
pursuant to paragraph (c)(1), 
subsequently produced lots of like 
product shall continue to be U.S. 
retained until discontinued pursuant to 
paragraph (c)(2).

(c) Compliance procedure during 
product retention. When a product lot is 
U.S. retained under the provisions of 
paragraph (b)(2) of this section, the 
Department shall collect three randomly 
selected samples from each such lot and 
analyze them individually for PFF 
content. The PFF content of the three 
samples shall be evaluated to determine 
disposition of the lot as provided in 
paragraph (c)(1) of this section and the 
action to be taken on subsequently 
produced lots of like product as 
provided in paragraph (c)(2) of this 
section.

(1) A product lot which is U.S. 
retained under the provisions of 
paragraph (b)(2) of this section may be 
released for entry into commerce 
provided one of the following conditions 
is met:

(i) The average PFF content of the 
three samples randomly selected from 
the lot is equal to or greater than the 
applicable minimum PFF percentage 
required by § 319.104 or § 319.105.
Further processing to remove moisture 
for the purpose of meeting this provision 
is permissible. In lieu of further analysis 
to determine the effects of such 
processing, each 0.37 percent weight 
reduction due to moisture loss resulting 
from the processing, may be considered 
the equivalent of a 0.1 percent PFF gain.

(ii) The lot of the product is relabeled 
to conform to the provisions of § 319.104 
or § 319.105. Such labeling must be 
applied in an official establishment 
under the supervision of a program 
employee.

(iii) The lot is one that has been 
prepared subsequent to preparation of 
the lot which, under the provisions of 
paragraph (c)(2) of this section, resulted 
in discontinuance of U.S. retention of 
new lots of like product. Such lot may be 
released for entry into commerce prior 
to receipt of analytical results for which 
sampling has been conducted. Upon 
receipt of such results, they shall be 
subjected to the provisions of 
paragraphs (b)(2)(i) and (c)(2) of this 
section.

(2) The PFF content of three randomly 
selected samples from each U.S. 
retained lot shall be used to maintain 
the product value described in 
paragraph (b)(2)(ii). The manner and 
effect of such maintence shall be as 
follows:

(i) Find the average PFF content of the 
three samples.

(ii) Determine the difference between 
that average and the applicable 
minimum PFF percentage requirement of 
§ 319.104 or § 319.105. The resulting 
figure shall be negative when the 
average of the sample results is less 
than the applicable minimum PFF 
percentage requirement and shall be 
positive when the average of the sample 
results is greater than the applicable 
minimum PFF requirement.

(iii) Divide the resulting figure by the 
standard deviation assigned to the 
products’ group in paragraph (b)(1) (ii) of 
this section, to find the standardized 
difference.

(iv) Use the lesser of 1.30 and the 
standardized difference as the sample 
value.

(v) Add the first sample value thus 
calculated to the latest product value 
calculated under the provisions of 
paragraph (b)(2)(ii) of this section to find 
the new product value. To find each 
succeeding product value, add the most 
recent sample value to the existing 
product value; provided, however, that 
in no event shall the product value 
exceed 1.15. When the addition of a 
sample value to an existing product 
value results in a figure greater than 
1.15, the product value shall be 1.15 and 
all previous sample values shall be 
ignored in determining future product 
values.

(iv) New lots of like product shall 
continue to be retained pending 
disposition in accordance with 
paragraph (c)(1) of this section until, 
after 5 days of production, the product 
value is 0.00 or greater, and the PFF

content of no individual sample from a 
U.S. retained lot is less than the 
absolute minimum PFF requirement 
specified in paragraph (b)(2)(i) of this 
section. Should an individual sample fail 
to meef its absolute minimum PFF 
requirement, the 5-day count shall begin 
anew.

(vii) When U.S. retention of new lots 
is discontinued under the above 
provisions, maintenance of the product 
value shall revert to the provisions of 
paragraph (b)(2)(ii) of this section.

(3) For purposes of this section, the 
plant owner or operator shall have the 
option of temporarily removing a 
product from its product group, provided 
product lots are being U.S. retained, as 
produced, and provided further that the 
average production rate of the product, 
over the 8-week period preceding the 
week in which the first U.S. retained lot 
was prepared, is not greater than 20 
percent of the production rate of its 
group. When a product is thus removed 
from its group, analytical results of 
product samples shall not cause daily 
sampling of the group. When, pursuant 
to paragraph (c)(2)(vi) of this section, 
new lots of the product are not longer 
being U.S. retained, the product shall 
again be considered with its group.

(d) Adulterated and misbranded 
products. Products not meeting specified 
PFF requirements, determined according 
to procedures set forth in this section, 
may be deemed adulterated under 
section l(m)(8) of the Act (21 U.S.C. 
601(m)(8)) and misbranded under 
section l(n) (921 U.S.C. 601(n)).

(e) Quality control. Establishments 
may institute quality control procedures 
under § 318.4 of this subchapter. Cured 
pork products produced in such 
establishments may be exempt from the 
requirements of this section, provided 
inplant quality control procedures are 
shown to attain the same or higher 
degree of compliance as the procedures 
set forth in this section; provided, 
however, that all cured pork products 
produced shall be subject to the 
applicable Absolute Minimum PFF 
content requirement, regardless of any 
quality control procedures in effect.

PART 319—[AMENDED]
4. Section 319.104 (9 CFR 319.104) 

would be revised to read as follows:

§319.104 Cured pork products.
(a) Cured pork products, including 

hams, shoulders, picnics, butts and 
loins, or patties made therefrom, shall 
comply with the minimum meat Protein 
Fat Free (PFF) percentage requirements 
set forth in the following chart;
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Type of cured pork 
product and patties 

made therefrom

Minimum meat 
PFF

percentage1
Product name and 

qualifying statements

Cooked ham, loin....... 20.5----- ----------- (Common and 
usual).

18.5...................... (Common and usual) 
with natural juices.

17.0..................... (Common and usual) 
water added.

Less than (Common and usual)
17.0. and water 

product—contains
(X)% water 
added.»

Cooked shoulder, 20.0..................... (Common and
butt, picnic. usual).

18.0_______ ___ (Common and usual) 
with natural juices.

16.5__________ (Common and usual) 
water added.

Less than (Common and usual)
16.5. and water 

product—contains 
(X)% water 
added.»

Uncooked cured 18.0.__________ Uncooked (Common
ham, loin. and usual).

Less than Uncooked (common
18.0. and usual) and 

water product— 
contains (X)% 
water added.»

Uncooked cured 
shoulder.

17.5__________ Uncooked (common
and usual).

Less than Uncooked (common
17.5. and usual) and 

water product— 
contains (X)% 
water added.»

’ Compliance to be determined under section 318.19 of 
this subchapter.

»The maximum percent of added curing solution would be 
inserted as the amount of water added in the parenthesis; 
e.g., Ham and Water Product—Contains 20%  Water Added. 
A prerequisite for label approval of these products is a 
quality control program approved by the Administrator under 
§ 318.4 of this subchapter.

(b) Cured pork products for which 
there is a qualifying statement required 
in paragraph (a) of this section shall 
bear that statement as part of the 
product name in lettering not less than 
% inch in height. However, the 
Administrator may approve smaller 
lettering for labeling of packages of 1 
pound or less, provided such lettering is 
at least one-third the size and of the 
same color and style as the product 
name. If the cured pork product is not 
placed in a consumer-size package and 
labeled in accordance with all other 
provisions of this part, such product 
shall be marked with the qualifying 
statement the full length of the product.

(c) Cured pork product prepared 
pursuant to this section shall be subject 
to the compliance procedures in § 318.19 
of this subchapter.

5. Section 319.105 (9 CFR 319.105) 
would be revised to read as follows:

§ 319.105 Chopped ham, pressed ham, 
spiced ham, and similar products.

(a) Finely divided (chopped, ground, 
flaked, chipped) cured ham products 
such as Chopped ham, Pressed ham, and 
Spiced ham shall comply with minimum 
meat Protein Fat Free (PFF) percentage 
requirements set forth in the following 
chart:

Type of product
Minimum meat 

PFF
percentage '

Product name and 
qualifying statements

"Chopped Ham”, 20.0.__________ (Common and
"Pressed Ham,” 
and “Spiced 
Ham”.

usual).

"Chopped Ham”, 18.0..... .r......... (Common and usual)
"Pressed Ham,” with natural juices.
and “Spiced 
Ham".

"Chopped Ham", 16.5..................... (Common and usual)
“Pressed Ham,” 
and "Spiced 
Ham”.

water added.

"Chopped Ham", Less than (Common and usual)
“Pressed Ham,” 16.5. and water
and “Spiced product—contains
Ham”. (x)% water 

added.»

'Compliance to be determined under §318 .19  of this 
subchapter.

»The maximum percent of added curing solution would be 
inserted as  the amount of water added in the parenthesis; 
e.g., Ham and Water Product—Contains 20%  Water Added. 
A prerequisite for label approval of these products is a 
quality control program approved by the Administrator under 
§31 8 .4  of this subchapter.

(b) Cured pork products prepared 
under this section may contain finely 
chopped ham shunk meat to the extent 
of 25 percent over that normally present 
in boneless ham. Mechanically 
Separated (Species) Product may be 
used in accordance with § 319.6.

(c) Cured pork product prepared 
pursuant to this section shall be subject 
to the compliance procedures in § 318.19 
of this subchapter, and those cured pork 
products prepared under this section for 
which there is a qualifying statement 
required shall comply with the 
requirements of § 319.104(b) of this 
subchapter.

(d) In addition to the other 
requirements of this section, “Chopped 
Ham” may contain up to 2 percent, on a 
dry basis, of sweetener solid or liquid, 
such as corn syrup solids or com syrup, 
* * * * *

Done at Washington, D.C., on November 5, 
1982.
Donald L. Houston,
Administrator, Food Safety and Inspection 
Service.
[FR Doc. 82-30813 Filed 11-9-82; 8:45 am)

BILLING CODE 3410-DM -M

9 CFR Parts 317,320 and 381

[Docket No. 82-018P]

Clarification of Policy Governing 
Inspection of Packaging Materials
a g e n c y : Food Safety and Inspection. 
Service, USDA. 
a c t io n : Proposed rule.

SUMMARY: This proposed rule would 
amend the Federal meat and poultry 
products inspection regulations to 
clarify the Food Safety and Inspection 
Service (FSIS) policy regarding the use 
by federally inspected establishments of

various packaging materials for meat 
and poultry products. Inspectors are 
authorized to prevent the use of any 
packaging materials that might lead to 
the adulteration of product. The current 
FSIS policy of providing gratuitous 
evaluation of packaging materials prior 
to use, to ensure they will be permitted 
to be used in the establishment, has 
been misinterpreted to be a mandatory 
premarket approval procedure. The 
policy therefore requires clarification 
and revision. FSIS is proposing that 
official establishments receive from the 
manufacturers of their packaging 
materials, and retain in their files, 
written guarantees that the materials are 
in compliance with all applicable food 
additive regulations; that inspectors 
view such guarantees as establishing 
that the described packaging materials 
are in compliance with all applicable 
food additive regulations unless the 
inspector has specific reason to believe 
otherwise; that FSIS continue to 
evaluate packaging materials upon 
request; and that FSIS institute a 
monitoring program to ensure written 
guarantees can be substantiated.
d a t e : Comments must be received on or 
before January 10,1983. 
a d d r e s s e s : Written comments to: 
Regulations Office, Attn.: Annie 
Johnson, FSIS Hearing Clerk, Food 
Safety and Inspection Service, Room 
2637, South Agriculture Building, U.S. 
Department of Agriculture, Washington, 
DC 20250. Oral comments on poultry 
products inspection regulations to: 
Charles Edwards, (202) 447-7680. (See 
also “Comments” under Supplementary 
Information.)
FOR FURTHER INFORMATION CONTACT: 
Charles Edwards, Chief, Product Safety 
Branch, Food Ingredient Assessment 
Division, Science, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, Bldg. 306, BARC East, 
Beltsville, MD 20705, (301) 344-2566.
SUPPLEMENTARY INFORMATION:

Executive Order 12291
This action is issued in conformance 

with Executive Order 12291 and has 
been determined not to be a "major” 
rule. It would not result in an annual 
effect on the economy of $100 million or 
more; a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions;, or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export
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markets. This proposed regulation 
would provide feat federally inspected 
meat and poultry establishments obtain 
and keep on file a written guaranty from 
packaging manufacturers that packaging 
is in compliance wife ail applicable food 
additiye regulations, This would result 
in a simple, timely, and economical way 
for official establishments to 
demonstrate to inspectors that 
packaging materials comply wife fee 
food additive laws.

Effect on Small Entities
The Administrator, FSIS, has 

determined that this proposed rule 
would not have a significant economic 
impact on a substantial number of small 
entities, as defined by the Regulatory 
Flexibility Act, Pub. L. 96-354 (5 U.S.C. 
601). If adopted, it could have an impact 
on costs to those official establishments 
where no records of packaging materials 
used are currently kept. The increased 
cost to small entities within this class is 
not expected to be significant.
Otherwise, no increased cost to official 
establishments is expected.
Comments

Interested persons are invited to 
submit comments concerning this 
proposal. Written comments must be 
submitted in duplicate to the 
Regulations Office and should reference 
the docket number located in the 
heading of this document. Any person 
desiring opportunity for oral 
presentation of views with respect to the 
effect of this proposal on the poultry 
products inspection regulations must 
make such request to Charles Edwards 
so that arrangements may be made for 
such views to be orally presented. A 
transcript will be made of all views 
orally presented. All comments 
submitted pursuant to this proposal will 
be made available for public inspection 
in the Regulations Office between 9:00
a.m. and 4:00 p.m., Monday through 
Friday.

Background
Since the late 1960’s, FSIS has 

provided a voluntary prior evaluation 
service for packaging materials as a 
service to industry. Over fee years, there 
has been a growing misconception 
among industry and some FSIS 
inspectors that all meat and poultry 
packaging material must be approved by 
FSIS before it can be used, and a belief 
that regulatory procedures in this area 
were unduly burdensome. This proposed 
regulation would institute a simple 
procedure whereby packaging 
manufacturers provide establishments 
with written guaranties that all 
packaging materials comply with all

applicable food additive regulations, 
such guaranties to be viewed by 
inspectors as demonstrating compliance 
with those regulations. In addition, this 
proposal clarifies the fact that prior 
approval of such packaging material is 
not required by FSIS.

1. Authority. The Department has 
authority to prohibit packaging used in 
an official establishment for meat and 
poultry products which consists of any 
material that could adulterate the 
product. Both the Poultry Products 
Inspection Act (PPIA) and the Federal 
Meat Inspection Act (FMIA) authorize 
Federal inspectors in establishments 
subject to either Act to prevent product 
which may be adulterated from entering 
into commerce (21 U.S.C. 451 etseq. and 
601 el seg.). Product may become 
adulterated in a number of ways, 
including by migration to substances 
from containers.

A meat or poultry product is 
adulterated if it bears or contains any 
food additive which is unsafed within 
the meaning of section 409 of fee 
Federal Food, Drug, and Cosmetic Act 
(FFDCA) [21 U.S.C. 453(gl(2)(c) and 
601(m)(2)(c)). Section 409 of fee FFDCA 
provides feat all food additives are 
unsafe unless found by fee Food and 
Drug Administration (FDA) to be safe 
for their intended use (21 U.S.C. 438). 
FDA lists approved food additives and 
other substances that might become 
components of food, together wife 
conditions of use for such products, in 
its regulations (21 CFR Parts 170-189). 
These listings include indirect food 
additives such as packaging materials 
which may become components of fee 
foods due to their contact wife the 
foods. Therefore, packaging or other 
food contact materials feat might 
become components of food and that are 
intended for use in federally inspected 
establishments must comply wife all 
applicable regulations promulgated 
under fee FFDCA or be deemed 
“unsafe.”

Furthermore, a meat or poultry 
product may be adulterated “if its 
container is composed, in whole or in 
part, of any poisonous o t  deleterious 
substance which may render the 
contents injurious to health” (21 U.S.C. 
453(g)(6) and 601(m)(6)).

Thus, program inspectors in the 
establishments are authorized to inspect 
packaging materials intended for use 
with food products subject to the FMIA 
and the PPIA. Although there are 
currently no regulations in Title 9 of the 
Code of Federal Regulations that deal 
specifically with packaging materials for 
meat and poultry-products, section 17.16 
of the Meat and Poultry Inspection

Manual amplifies this authority by 
stating: “Generally, packages and 
packaging materials need not be 
sampled; however, if fee inspector has 
reason to doubt their acceptability, he 
requires the plant or supplier to show 
letter of acceptance, and permits use of 
materials on the basis of such letter.”

2. Current Procedures. Under current 
policy, if an inspector questions the 
safety of a packaging material, it Is the 
responsibility of the Food Ingredient 
Assessment Division (FIAD), Science, 
FSIS, to evaluate the material’s chemical 
acceptability and advise the inspector 
and establishment of its findings. There 
is no regulatory requirement for prior 
review and approval of packaging 
materials, and packaging materials may 
be sold to and used by official 
establishments without any prior 
approval by any central USDA 
authority. However, a Federal inspector 
may inspect and disallow fee use of a 
packaging material, and may retain any 
product contained in it if he/she has 
reason to doubt the chemical 
acceptability of the packaging material.

Since 1972, FSIS has provided as a 
free service to industry a prior 
evaluation of packaging materials and 
other resinous or polymeric materials 
which may be used in a food contract 
setting. This service resulted from 
discussions in the late 1960’s with the 
packaging industry concerning ways to 
confirm acceptance of materials when 
inspectors question their acceptability. 
Prior evaluation (not approval) of those 
materials in that context can be 
advantageous to all involved. FIAD’s 
written evaluation serves as proof to the 
inspector feat fee material is in 
compliance with all food additive 
regulations. This can help to prevent 
unnecessary confrontations and costly 
delays for the food industry that may 
result when an inspector questions fee 
acceptability of a packaging material.

The purpose of this prior evaluation is 
a narrow one. It is to determine if 
materialis proposed for use in federally 
inspected meat and poultry 
establishments conform to all applicable 
food additive regulations (21 CFR Parts 
176-189). If not, the materials may 
become indirect food additives that are 
unsafe within the meaning of the 
FFDCA, the use of which will result in 
an adulterated product.

To obtain the service, the supplier of 
the material must advise FIAD of the 
intended use and provide a statement of 
composition for fee material to be 
evaluated. The evaluation process 
requires approximately 6 weeks at the 
end of which FIAD provides a written 
response indicating whether or not it
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can confirm that the material meets the 
appropriate regulatory criteria. These 
responses can then be provided to 
Federal inspection officials as proof of 
acceptance.

3. Criticisms o f Current Procedures. 
During 1981, the American Paper 
Institute (API) expressed their belief 
that the FSIS system for prior evaluation 
of packaging materials is excessive and 
undesirably limits competition and 
innovation to the detriment of the 
packaging industry and consumers. This 
position was adopted early in 1982 by 
the American Meat Institute and the 
National Broiler Council.

On May 18,1982, FSIS received a 
petition from the API, the Paperboard 
Packaging Council (PPC), and the Fibre 
Box Association (FBA) requesting that 
FSIS amend its policy governing the 
evaluation of packaging materials.

The petitioners assert that “for many 
years a letter from FSIS confirming 
regulatory compliance has been 
necessary, as a practical matter, to 
market packaging products for use with 
meat and poultry” because "USDA 
inspectors have often made continued 
plant operation conditional on the 
availability of USDA letters of 
acceptance for such packaging.” The 
petitioners stated that the current FSIS 
system of voluntary prior evaluation of 
packaging materials imposes 
unnecessary delays and inefficiencies 
on the marketing process. They contend 
that the delays caused by the system 
often result in the loss of commercial 
opportunities.

The petitioners made'two requests. 
First, they requested that FSIS “adopt a 
packaging program that does not require 
premarket review for packaging.” They 
note that FDA imposes only “generically' 
applicable technical specifications for 
the individual components of food 
packaging” and that, to ensure food 
safety, FDA does not require premarket 
review of specific packaging but rather 
relies on self-policing by manufacturers 
coupled with "firm agency enforcement 
against adulterated products introduced 
into interstate commerce.” They suggest 
a system whereby inspected plants have 
on file, for inspectors’ review, letters 
from the packaging suppliers 
guarantying the material conforms to 
FDA requirements, and whereby the 
packaging manufacturer has an 
opportunity to correct problems with a 
packaging material before any 
“enforcement action” is taken.

Second, the petitioners requested that 
USDA issue a statement of policy 
discontinuing the issuance of letters of 
acceptability and indicating that USDA 
inspectors “may not prohibit the entry of 
packaging from USDA inspected plants

merely because such packaging is not 
accompanied by such a letter.”

Proposal
After considering the petition, the 

Department has concluded that although 
it may be based on the misconception 
that the current assessment program is 
mandatory, it is for the most part 
meritorious.

Obviously, despite the Department’s 
contrary intent, the perception exists 
that it requires a premarket review of 
packaging material. Further, the current 
system does foster over reliance by 
inspectors on acceptance letters. This 
FSIS voluntary evaluation service was 
initiated to assist industry rather than 
impede it. To the extent it Can be 
changed to accommodate legitimate 
industry concerns without making more 
difficult the duties of the inspectors 
serving in the establishments, it should 
be changed. Therefore, the Department 
is proposing a regulation that will clarify 
the Department’s intent that any 
premarket assessment of packaging 
material is strictly voluntary, and that 
will preclude the inspectors from 
prohibiting the entry of packaging solely 
on the basis that the packaging is not 
accompanied by a USDA-issued letter of 
acceptance.

The proposed regulation also adopts 
the petitioners’ suggested procedure 
whereby the supplier of the packaging 
shall provide an accompanying written 
guaranty that the materials used in the 
packaging comply with FDA regulations. 
This guaranty will be kept on file by the 
establishments and will be accepted by 
Federal inspectors to establish that the 
materials are in compliance with the 
applicable food additive regulations. 
Furthermore, the Department will 
undertake a monitoring program which 
will involve a series of limited surveys, 
conducted on a random basis, to 
determine what packaging materials are 
being used by official establishments, 
followed by controlled volume selection 
of materials on a random basis to assure 
compliance with applicable food 
additive regulations.

The letter of guaranty will be a simple 
statement that the manufacturer 
guarantees that the specified packaging 
material (described sufficiently to 
identify it) complies with all applicable 
regulations (see, for example, 21 CFR 
Parts 170-189). The guaranty may be 
limited to a specific shipment or it may 
be general and of continuing 
applicability to a number of shipments 
of the same material. There is no 
required format, but examples of 
acceptable formats for similar 
guaranties may be found in section 
18.20(b) of the Meat and Poultry

Inspection Manual and § 7.13 of FDA’s 
regulations (21 CFR 7.13). The 
manufacturer will be obliged to provide 
more detailed information on packaging 
materials identified in the letters of 
guaranty to USDA upon request or risk 
disapproval of the named material.

Of course, this proposed regulation 
would not otherwise limit the inspectors’ 
authority to question the safety or 
sanitation of a packaging material if by 
direct observation the inspector 
determines cause exists for suspecting it 
is out of compliance, nor would it 
preclude any appropriate action under 
the FMIA or PPIA in the event of 
possible adulteration or misbranding of 
product.
List o f Subjects 

9 CFR Part 317
Meat inspection, Containers, 

Packaging materials.

9  CFR Part 320

Records.

9  CFR Part 381
Poultry inspection, Containers, 

Packaging materials, Records.
Accordingly, FSIS is proposing to 

amend the Federal meat and poultry 
products inspection regulations as 
follows:

1. The authority citation for Parts 317 
and 320 reads as follows:

Authority: 34 Stat. 1260, 79 Stat. 903, as 
amended, 81 Stat. 584, 84 Stat. 91, 438; 21 
U.S.C. 71 et seq., 601 et seq., 33 U.S.C. 1254.

PART 317—[AMENDED]
2. A new § 317.20 (9 CFR 317.20) 

would be added to the Federal meat 
inspection regulations to read as 
follows:

§ 317.20 Packaging materials.

(a) Edible products may not be 
packaged in a container which is 
composed in whole or in part of any 
poisonous or deleterious substances 
which may render the contents 
adulterated or injurious to health. All 
packaging materials must be safe for the 
intended use within the meaning of 
section 409 of the Federal Food, Drug, 
and Cosmetic Act.

(b) Packaging materials entering the 
official establishment must be 
accompanied or covered by a letter of 
guaranty from the packaging 
manufacturer stating that the material 
conforms to all applicable food additive 
regulations. The letter must identify the 
material, e.g., by the distinguishing 
brand name or code designation 
appearing on the packaging material
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shipping container, and must be signed 
by an authorized official of the 
manufacturing firm. The letter of 
guaranty may be limited to a specific 
shipment of an article, in which case it 
may be part of or attached to the invoice 
covering such shipment, or it may be 
general and continuing, in which case, in 
its application to any article or other 
shipment of an article, it shall be 
considered to have been given at the 
date such article was shipped by the 
person who gives the guaranty. The 
management of the establishment must 
maintain a file containing letters of 
guaranty for all food contact packaging 
materials in the establishment The file 
shall be made available to Program 
inspectors or other Department officials . 
upon request. While in the official 
establishment, the identity of all 
packaging materials must be traceable 
to the applicable letter of guaranty.

'(c) The letter of guaranty by the 
packaging material manufacturer will be 
accepted by Program inspectors to 
establish that the material conforms 
with all applicable food additive 
regulations.

(d) The Department will monitor the 
use of packaging material in official 
establishments to assure that the 
requirements of paragraph (a) of this 
section ore met, and may question the 
basis for any letter of guaranty 
described under paragraph (b) of this 
section. Official establishments and 
packaging manufacturers providing 
written guaranties to those official 
establishments will be permitted an 
opportunity to provide information to 
designated Department officials as 
needed to verify the basis for any such 
guaranty. The required information will 
include, but is not limited to, 
manufacturing firm’s name, trade name 
or code designation of the material, 
complete chemical composition, and 
use. Selection of a material for review 
does not in itself affect a material’s 
acceptability. Materials may continue to 
be used during the review period. 
However, if information requested from 
the manufacturer is not supplied within 
the time indicated in the request—a , 
minimum of 30 days—any applicable 
letter of guaranty shall cease to be 
effective and approval to continue using 
the specified packaging material in 
official establishments may be denied. 
The Administrator may extend this time 
where reasonable grounds for extension 
ere shown, as, for example, where data 
must be obtained from suppliers.

(ej The Administrator may disapprove 
for use in official establishments 
packaging materials which cannot be 
confirmed as conforming to applicable

food additive regulations. Before 
approval to use a packaging material is 
finally denied by the Administrator, the 
affected official establishment and the 
manufacturer of the material shall be 
given notice and the opportunity to 
present their views to the Administrator. 
Approval to use the materials pending 
the outcome of the presentation of views 
shall be denied if  the Administrator 
determines such use may present an 
imminent hazard to public health.

(f) Periodically, the Administrator will 
issue a listing, by distinguishing brand 
name or code designation, of packaging 
materials that have been reviewed and 
fail to meet the requirements of 
paragraph (a) of this section. Listed 
materials will not be permitted for use in 
official establishments. If a  subsequent 
review indicates that the requirements 
of paragraph (a) are met, the material 
will be deleted from the listing.

(g) Nothing in this section shall affect 
the authority of Program inspectors to 
refuse a specific material if he/she by 
direct observation determines the 
material may render products 
adulterated or injurious to health.

PART 320—[AMENDED]
3. Section 320.1(b) of the Federal meat 

inspection regulations (9 CFR 320.1(b))
* would be amended by adding a new 
subparagraph (5) to read as follows:

§ 320.1 Records required to be kept.
* * * * ★

(b) * * *
(5) Letters of guaranty provided by 

manufacturers of packaging materials 
under § 317.20

4. The authority citation for Part 381 
reads as follows:

Authority: 71 Stat. 441, as amended, 76 Stat. 
663, 86 Stat, 819, as amended: 21 U-S.C. 451 et 
seq., 7 U.S.C. 45Q, 33U.S.C. 1254.

PART 381—-[AMENDED]
5. A new § 381.144 would be added to 

Subpart N of the poultry products 
inspection regulations to read as 
follows:

§ 381.144 Packaging materials.
(a) Edible products may not be 

packaged in a container which is 
composed in whole or in part of any 
poisonous or deleterious substances 
which may render the contents 
adulterated or injurious to health. All 
packaging materials must be safe for the 
intended use within the meaning of 
section 409 of the Federal Food, Drug, 
and Cosmetic Act.

(b) Packaging material entering the 
official establishment must be 
accompanied or covered by a letter of

guaranty from the packaging 
manufacturer stating that the material 
conforms to all applicable food additive 
regulations. The letter must identify the 
material, e.g., by the distinguishing 
brand name or code designation 
appearing on the packaging material 
shipping container, and must be signed 
by an authorized official of the 
manufacturing firm. The letter of 
guaranty may be limited to a specific 
shipment of an article, in which case it 
may be part of or attached to the invoice 
coverning such shipment, nr it may be 
general and continuing, in which case, in 
its application to any article or other 
shipment of an article, it shall be 
considered to have been given at the 
date such article was shipped by the 
person who gives the guaranty. Hie 
management of the establishment must 
maintain a file containing letters of 
guaranty for all food contact packaging 
materials in the establishment. The file 
shall be made available to Program 
inspectors or other Department officials 
upon request. While in the official 
establishment, the identity of all 
packaging materials must be traceable 
to the applicable letter of guaranty.

(c) The letter of guaranty by the 
packaging material manufacturer will be 
accepted by Program inspectors to 
establish that the material conforms 
with all applicable food additive 
regulations.

(d) The Department will monitor the 
use of packaging materials in official 
establishments to assure that the 
requirements of paragraph (a) of this 
section are met, and may question the 
basis for any letter of guaranty 
described under paragraph (bj of this 
section. Official establishments and 
packaging manufacturers providing 
written guaranties to those official 
establishments will be permitted an 
opportunity to provide information to 
designated Department officials as 
needed to verify the basis For any such 
guaranty. The required information will 
include, but is not limited to, 
manufacturing firm’s name, trade name 
or code designation for the material, 
complete chemical composition, and 
use. Selection of a material for review 
does not in itself affect a material’s 
acceptability. Materials may continue to 
be used during the review period. 
However, if information requested from 
the manufacturer is not supplied within 
the time indicated in the request—a 
minimum of 30 days—any applicable 
letter of guaranty shall cease to be 
effective and approval to continue using 
the specified packaging material in 
official establishments may be denied. 
The Administrator may extend this time
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where reasonable grounds for extension 
are shown, as, for example, where data 
must be obtained from suppliers.

(e) The Administrator may disapprove , 
for use in official establishments 
packaging materials which cannot be 
confirmed as conforming to applicable 
food additive regulations. Before 
approval to use a packaging material is 
finally denied by the Administrator, the 
affected official establishment and the 
manufacturer of the material shall be 
given notice and the opportunity to 
present their views to the Administrator. 
Approval to use the materials pending 
the outcome of the presentation of views 
shall be denied if the Administrator 
détermines such use may present an 
imminent hazard to public health.

(f) Periodically, the Administrator will 
issue a listing, by distinguishing brand 
name or code designation, of packaging 
materials that have been reviewed and 
fail to meet the requirements of 
paragraph (a) of this section. Listed 
materials will not be permitted for use in 
official establishments. If a subsequent 
review indicates that the requirements 
of paragraph (a) are met, the material 
will be deleted from the listing.

(g) Nothing in this section shall affect 
the authority of Program inspectors to 
refuse a specific material if he/she by 
direct observation determines the 
material may render products 
adulterated or injurious to health.

6. Section 381.175(b) of the poultry 
products inspection regulations (9 CFR 
381.175(b)) would be amended by adding 
a new subparagraph (2) to read as 
follows:

§ 381.175 Records required to be kept.
*  *  *  *  *

(b) * * *
(2) Letters of guaranty provided by 

manufacturers of packaging materials 
under § 381.144.

Done at Washington, DC, on November 1, 
1982.
Donald L. Houston,
Administrator, Food Safety and Inspection 
Service.
[FR Doc. 82-30920 Filed 11-9-82; 8:45 am]

BILLING CODE 3410-DM-M

NUCLEAR REGULATORY 
COMMISSION

10 CFR Part 50

[Docket No. PRM -50-34]

State of South Carolina; Filing of 
Petition for Rulemaking
a g e n c y ; Nuclear Regulatory 
Commission.

ACTION: Receipt of Petition. ________

« s u m m a r y : The Commission is* publishing 
for public comment this notice of receipt 
of a petition for rulemaking dated 
August 27; 1982, which was filed with 
the Commission by the State of South 
Carolina. The petition was docketed by 
the Commission on August 30,1982, and 
has been assigned Docket No. PRM-50- 
34. The petitioner requests that the 
Commission amend its regulations in 10 
CFR Part 50 to reduce the frequency of 
nuclear power plant emergency training 
exercises which require the 
participation of local government 
agencies.
d a t e : Comment period expires January 
10,1983.
a d d r e s s e s : A copy of the petition for 
rulemaking is available for public 
inspection in the Commission’s Public 
Document Room, 1717 H Street, NW., 
Washington, DC. A copy of the petition 
may be obtained by writing to the 
Division of Rules and Records, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555.

All persons who desire to submit 
written comments concerning the 
petition for rulemaking should send their 
comments to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch.
TOR FURTHER INFORMATION CONTACT: 
John D. Philips, Chief, Rules and 
Procedures Branch, Division of Rules 
and Records, Office of Administration, 
U.S. Nuclear Regualatory Commission, 
Wasington, DC 20555, Telephone: (303) 
492-7086 or Toll Free: 800-368-5642. 
SUPPLEMENTARY INFORMATION: The 
petitioner states that local governments 
rely heavily on trained volunteer 
citizens to respond to emergencies.
Thus, the current NRC requirement that 
a local government within the plume 
exposure pathway EPZ participate in at 
least one full-scale nuclear power plant 
emergency training exercise per year is, 
according to the petitioner, an undue 
burden on these volunteers since they 
would be participating in training 
exercises “on their own time.”

The petitioner also states that while 
the county in which a nuclear power 
reactor is located derives revenue from 
the reactor owner to help offset the cost 
of an annual full-scale exercise, other 
affected counties derive little or no 
revenue from the reactor owner and for 
these counties the cost of annual full- 
scale exercise is an additional expense. 
The petitioner further states that most of 
the affected counties have a low 
economic base and the requirement for

a full-scale exercise places an undue 
financial burden on county resources. 
The petitioner requests that the 
Commission revise Appendix E, section 
IV.F.l., of 10 CFR Part 50 to read as 
follows:

“1. Each licensee shall exercise at least 
annually the emergency plan for each site at 
which it has one or more power reactors 
licensed for operation. The licensee exercise 
shall include participation by offsite agencies 
at the following frequencies;

a. The State shall participate in a full-scale 
exercise annually. The State shall rotate its 
schedule of annual full-scale exercises so 
that the exercises are with a different facility 
(site) licensed in the State each year. There 
will be full participation by the State at least 
once every five years, with the ingestion 
exposure pathway partially or wholly within 
the State.

b. The local governments that are located 
within the 10-mile plume exposure EPZ of 
facility selected for the States full-scale 
exercise will participate along with that 
facility and the State in a full-scale exercise.

c. The local government agencies, when not 
scheduled to participate in a full-scale 
exercise, will exercise as a minimum its 
communications and warning procedures in 
conjunction with the nuclear facilities annual 
exercise.”

Finally, the petitioner states that 
while affected local governments do not 
question the need for appropriate plans, 
exercises, and training, they have 
questioned the need for an annual full- 
scale exercise.

Dated at Washington, DC, the 2d day of 
November 1982.
Sam uel J. Chilk,
Secretary o f the Commission.
(FR Doc. 82-30845 Filed 11-9-82; 8:45 am]

BILLING CODE 7590-01-M

FEDERAL HOME LOAN BANK BOARD 

12 CFR Part 509a 

[No. 82-727]

Removals, Suspensions, and 
Prohibitions Where a Crime Is Charged 
or Proven
November 4,1982.
AGENCY: Federal Home Loan Bank 
Board.
a c t io n : Proposed rule. ______ . ■

SUMMARY: The Federal Home Loan Bank 
Board proposes to revise its rules of 
practice and procedure concerning 
expedited hearings to administratively 
challenge a suspension notice or 
removal order affecting participation in 
the affairs of an insured institution by a 
director, officer, or other person charged 
with or convicted of certain crimes. The
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proposed revisions would (1) clarify the 
powers and duties of the hearing officer,
(2) clarify that the person subject to the 
order has the burden of proving that 
grounds exist for termination or 
modification of the order, (3) clarify that 
the nature of the publicity concerning 
the individual’s indictment is a 
consideration that is relevant to the 
decision of whether the order should be 
terminated or modified, and (4) formally 
incorporate certain of the Board’s formal 
adjudicative rules. The proposal is 
intended to improve processing and 
eliminate uncertainty in the conduct df 
these hearings.
d a te : Comments must be received by 
January 10,1983.
a d d r e s s : Send comments to Director, 
Information Services Section, Office of 
Communications, Federal Home Loan 
Bank Board, 1700 G Street, N.W., 
Washington, D.C. 20552. Comments will 
be available for public inspection at this 
address.
FOR FURTHER INFORMATION CONTACT: 
Steven A. Rosenberg, Attorney, Office of 
General Counsel (202-377-6958), Federal 
Home Loan Bank Board, at the above 
address.
SUPPLEMENTARY INFORMATION: In 
October 1979 (44 FR 62478), the Board 
adopted existing Part 509a in- 
implementation of Section 111 of the 
Financial Institutions Regulatory and 
Interest Rate Control Act of 1978 
(“FIRIRCA”) (Pub. L. No. 95-630, Section 
111, 92 Stat. 3641, 3667 (1978)). Section 
111 of FIRIRCA was enacted in response 
to the judicial decision in Feinberg v. 
Federal Deposit Insurance Corporation, 
420 F. Supp. 109 (D.D.C. 1976), which 
held that the Due Process Clause of the 
Fifth Amendment to the United States 
Constitution requires that a hearing be 
available to a person who is the subject 
of a suspension notice or removal order.

Accordingly, Section 111 of FIRIRCA 
amended Section 5(d)(5) of the HOLA 
and Section 407(h) of the NHA so as to 
provide the right to an expedited 
hearing, which is exempt from the 
adjudicative provisions of the 
Administrative Procedure Act (5 U.S.C. 
554-557).

In connection with the appointment of 
hearing officers following the issuance 
of notices of suspension, it has come to 
the Board’s attention that Part 509a may 
not in all instances provide clear rules 
concerning the powers and duties of the 
hearing officer, e.g., power to rule on 
motions and duty to prepare a 
recommended decision. Moreover, the 
powers and duties set forth in the 
Administrative Procedure Act (5 U.S.C. 
557) and Part 509 are not applicable to 
these suspension and removal

proceedings. See 12 U.S.C. 1464(d)(7)(A) 
and 1730(j)(l). The Board’s legal staff 
has reviewed Part 509a in its entirety 
and recommended the addition of 
specific rules concerning the powers and 
duties of the hearing officer and 
procedural rules concerning the conduct 
of the hearing. Upon consideration of 
these suggestions, the Board is 
proposing to revise Part 509a as set forth 
below.

A brief description of each of the 
amendments proposed by the Board 
follows. The Board solicits and 
encourages comments regarding the 
proposed regulations.

1. Section 509a. 1. This section, which 
sets forth the scope of Part 509a, is 
substantially similar to existing Section 
509a.l, with the exception of a technical 
correction made to the statutory 
citations.

2. Section 509a.2. This new section 
defines certain terms that are used 
frequently in Part 509a. The term 
“institution” is defined to include 
federally-chartered associations, 
institutions the accounts of which are 
insured by the FSLIC, affiliate service 
corporations, and savings and loan 
holding companies and their 
subsidiaries. Accordingly, it makes clear 
that where statutory grounds exist, the 
Board may issue a suspension notice or 
removal order to a director, officer, or 
other person participating in the conduct 
of the affairs of any of those institutions. 
[See 12 U.S.C. 1464(d)(2)(A), (C), 
1730(E)(1), (3)).

3. Section 509a.3. This section sets 
forth the statutory grounds for the 
Board’s issuance of suspension notices 
and removal orders pursuant to Section 
5(d)(5) of the HOLA and Section 407(h) 
of the NHA. '

4. Section 509a.4. This section is new 
and sets forth more specific structural 
requirements for suspension notices and 
removal orders than are currently 
provided in § 509a.2(a). It is similar to
§ 509.4 of the Board’s regulations, which 
establishes administrative procedures 
for notice of hearing in formal 
adjudicative proceedings. It also adopts 
the service-of-process rule of § 509.18.

5. Section 509a.5. This section sets 
forth the procedure for obtaining a 
hearing, and it is similar to existing 
§ 509a.2(b). However, it requires the 
petitioner to address the allegations in 
the notice or order and sets forth the 
statutory deadline for filing.

6. Section 509a.6. This section is 
substantially similar to existing § 509a.3.

7. Section 509a. 7. This section 
establishes the powers of the presiding 
officer and sets forth rules concerning 
the conduct of the hearing, i.e., the 
manner in which evidence and argument

may be presented to the presiding 
officer. It provides the presiding officer 
with the powers furnished to officers 
presiding over formal hearings subject 
to Part 509 of this Subchapter. The rules 
concerning the conduct of the hearing 
are substantially similar to those 
provided by existing § § 509a.3(d) and 
509a.4.

8. Section 509a.8. This section 
concerning default is substantially 
similar to existing § 509a.5.

9. Section 509a.9. This section is new, 
and it clarifies that the presiding officer 
may exclude irrelevant, immaterial, or 
unduly repetitious evidence. This 
section also provides that all matters 
officially noticed by the presiding officer 
shall appear on the record.

10. Section 509a.10. This new section 
clarifies that the petitioner has the 
burden of making a prima facie case for 
the termination or modification of a 
suspension notice or removal order. 
Section 407(h)(2) of the NHA and 
Section 5(d)(5)(C) of the HOLA provide 
that a person subject to a suspension 
notice or removal order is entitled to “an 
opportunity fo appear before the 
[Corporation or the Board] to show  that 
the continued service to or participation 
in the conduct of the affairs of the 
institution by such individual does not, 
or is not likely to, posé a threat to the 
interests of the institution’s depositors 
or threaten to impair public confidence 
in the institution.” 12 U.S.C. 1730(h)(2), 
1464(d)(5)(C) (emphasis added). In other 
words, the statutes provide that the 
person challenging a suspension notice 
or removal order is “to show” that there - 
are grounds for terminating or modifying 
the suspension notice or removal order. 
Accordingly, a person seeking such 
termination or modification is required
to make a prima facie case. This section 
also clarifies that the burden of proof 
applicable in most civil proceedings, i.e., 
the “preponderance of the evidence” 
rule, applies as well to these 
proceedings.

11. Section 509a.ll. This section, 
which is similar to existing § 509a,6, sets 
forth the considerations that are 
relevant to the Board’s determination in 
continuing, terminating, or modifying a 
suspension notice or removal order. It 
clarifies that the Board considers 
publicity accorded the criminal 
indictment and trial to be relevant.

12. Section 509a.l2. This section, 
which is similar to Section 8(b) of the 
Administrative Procedure Act (5 U.S.C. 
557(b)), sets forth the obligation of the 
presiding officer to provide the Board 
with a recommended decision and a 
certified record within 30 days after oral 
argument or the submission of writen
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argument where oral argument is 
waived.

13. Section 509a. 13. This section 
concerns the Board’s final decision after 
receipt of the recommended decision.
The Board would be required to issue its 
decision within 30 days after the 
recommended decision has been 
certified to it. Taking into account the 
30-day period provided to the presiding 
officer, a final decision would be issued 
within 60 days of the hearing, as 
required by statute.

14. Section 509a.14. This new section 
is a housekeeping provision that 
provides for incorporation of various 
formal procedural rules found in Part 
509. The Board expects that 
incorporation of these provisions, which 
include procedures for filing, service, 
and computation of time, will facilitate 
processing and eliminate uncertainty.

Regulatory Flexibility

The Board determines that the 
proposed rules will not have a 
significant economic impact on small 
entities. The rules do not have general 
effect, as they only apply to individuals 
who have been served with a 
suspension notice or removal order 
where such individuals have been 
charged with certain crimes. The rules 
therefore would not appear to be of a 
kind that raises regulatory flexibility 
considerations.

List of Subjects in 12 CFR Part 509a

Savings and loan associations. 
Accordingly, the Board hereby 

proposes to amend Subchapter A, 
Chapter V of Title 12, Code of Federal 
Regulations, as set forth below.
SUBCHAPTER A— FEDERAL HOME LOAN 
BANK BOARD

Revise Part 509a as follows:

PART 509a—REMOVALS, 
SUSPENSiONS, AND PROHIBITIONS 
WHERE A CRIME IS CHARGED OR 
PROVEN
S e c .

509a.l Scope.
509a.2 Definitions.
509a.3 Issuance of Notice or Order.
509a.4 Contents and service of the Notice or 

Order.
509a.5 Petition for hearing.
509a.6 Initiation of hearing.
509a.7 Conduct of hearings.
509a.8 Default.
509a.9 Rules of evidence.
509a.l0 Burden of persuasion.
509a.ll Relevant considerations.
509a.l2 Proposed findings and conclusions 

and recommended decision.
509a.l3 Decision of the Board.
509a.l4 Miscellaneous.

Authority: 12 U.S.C. 1437,1464,1725,1726, 
1730,1731; Reorganization Plan No. 3 of 1947,
12 FR 4981, 3 CFR 1943-48 Comp., p. 1071.

§ 509a. 1 Scope.

The rules in this part apply to 
hearings, which are exempt from the 
adjudicative provisions of the 
Administrative Procedure Act, afforded 
to any officer, director, or other person 
participating in the conduct of the 
affairs of an insured institution, affiliate 
service corporation, savings and loan 
holding company, or subsidiary of such 
a holding company, where such person 
has been suspended or removed from 
office or prohibited from further 
participating in the affairs of one of the 
aforementioned entities by a Notice or 
Order served by the Board upon the 
grounds set forth in Section 5(d)(5) of the 
Home Owners’ Loan Act (12 U.S.C. 
1464(d)(5)) or Section 407(h) of the 
National Housing Act (12 U.S.C.
1730(h)).

§ 509a.2 Definitions.

As used in this part—
(a) The term "Board” means the 

Federal Home Loan Bank Board, or, 
where appropriate, the Federal Savings 
and Loan Insurance Corporation.

(b) The term “Secretary” means the 
Secretary to the Federal Home Loan 
Bank Board and any Assistant or Acting 
Secretary to the Board.

(c) The term "Notice” means a Notice 
of Suspension or Notice of Prohibition 
issued by the Board pursuant to Section 
5(d)(5) of the Home Owners’ Loan Act or 
Section 407(h) of the National Housing 
Act.

(d) The term "Order” means an Order 
of Removal or Order of Prohibition 
issued by the Board pursuant to Section 
5(d)(5) of the Home Owners’ Loan Act or 
Section 407(h) of the National Housing 
Act.

(e) The term "institution” means a 
Federally-chartered association within 
the meaning of Section 2(d) of the Home 
Owners’ Loan Act, an institution whose 
accounts are insured by the Federal 
Savings and Loan Insurance 
Corporation ("insured institution”) 
within the meaning of Section 401(a) of 
the National Housing Act, an affiliate 
service corporation within the meaning 
of Section 5(d)(2)(C) of the Home 
Owners’ Loan Act and Section 407(e)(3) 
of the National Housing Act, a savings 
and loan holding company within the 
meaning of Section 408(a)(1)(D) of the 
National Housing Act, and a subsidiary 
of a savings and loan holding company 
(other than an insured institution) within 
the meaning of Section 408(a)(1)(H) of 
the National Housing A ct

(f) The term “subject individual” 
means a person served with a Notice or 
Order.

(g) The term “petitioner” means a 
subject individual who has. filed a 
petition for informal hearing under this 
Part.

§ 509a.3 Issuance of Notice or Order.

(a) The Board may issue and serve a 
Notice upon an officer, director, or other 
person participating in the affairs of an 
institution, where the individual is 
charged in any information, indictment, 
or complaint authorized by a United 
States Attorney with the commission of 
or participation in a crime involving 
dishonesty or breach of trust that is 
punishable by imprisonment for a term 
exceeding one year under State or 
Federal law, if the Board is of the 
opinion that continued service or 
participation by the individual may pose 
a threat to the interests of the 
institution’s depositors or may threaten 
to impair public confidence in the 
institution.

(b) The Board may issue and serve an 
Order upon a subject individual against 
whom a judgment of conviction, with 
respect to the aforementioned crime, has 
been rendered, where such judgment is 
not subject to further appellate review, 
and the Board is of the opinion that 
continued service or participation by the 
subject individual may pose a threat to 
the interests of the institution’s 
depositors or may threaten to impair 
public confidence in the institution.

§ 509a.4 Contents and service of the 
Notice or Order.

(a) The Notice or Order shall set forth 
the basis and facts in support of the 
Board’s issuance of such Notice or 
Order, and shall inform the subject 
individual of his right to a hearing, in 
accordance with this Part, for the 
purpose of determining whether the 
Notice or Order should be continued, 
terminated, or otherwise modified.

(b) The Secretary shall serve a copy of 
the Notice or Order upon the subject 
individual and the related institution in 
the manner set forth in § 509.18 of this 
subchapter.

(c) Upon receipt of the Notice or 
Order, the subject individual shall 
immediately comply with the 
requirements thereof.

§ 509a.5 Petition for hearing.
(a) To obtain a hearing, the subject 

individual must file two copies of a 
petition with the Secretary within 30 
days of being served with the Notice.

(b) The petition filed under this 
section shall admit or deny specifically
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each allegation in the Notice or Order, 
unless the petitioner is without 
knowledge or information, in which case 
the petition shall so state and the 
statement shall have the effect of a 
denial. Any allegation not denied shall 
be deemed to be admitted. When a 
petitioner intends in good faith to deny 
only a part of or to qualify an allegation, 
he shall specify so much of it as is true 
and shall deny only the remainder.

(c) The petition shall state whether 
the petitioner is requesting termination 
or modification of the Notice or Order, 
and shall state with particularity how 
the petitioner intends to show that his 
continued service to or participation in 
the conduct of the affairs of the 
institution would not, or is not likely to, 
pose a threat to the interests of the 
institution’s depositors or to impair 
public confidence in the institution.

§ 509a.6 Initiation of hearing.
(a) Within 10 days of the filing of a 

petition for hearing, the Board shall 
notify the petitioner of the time and 
place fixed for hearing, and it shall 
designate one or more agency 
employees to serve as presiding officer.

(b) The hearing shall be scheduled to 
be hgld no later than 30 days from the 
date the petition was filed, unless the 
time is extended at the request of the 
petitioner.

(c) A petitioner may appear 
personally or through counsel, but if 
represented by counsel, said counsel is 
required to comply with § 509.3 of this 
subchapter.

(d) A representative [sj of the Board’s 
Office of General Counsel also may 
attend the hearing and participate 
therein as a party.

§ 509a.7 Conduct of hearings.
(a) Hearings provided by this section 

are not subject to the adjudicative 
provisions of the Administrative 
Procedure Act (5 U.S.C. 554-557). The 
presiding officer is, however, authorized 
to exercise all of the powers enumerated 
in § 509.6 of this subchapter.

(b) Witnesses may be presented, 
within time limits specified by the 
presiding officer, provided that at least 
10 days prior to the hearing date, the 
party presenting the witnesses furnishes 
the presiding officer and the opposing 
party with a list of such witnesses and a 
summary of the proposed testimony. 
However, the requirement for furnishing 
such a witness list and summary of 
testimony shall not apply to the 
presentation of rebuttal witnesses. The 
presiding officer may ask questions of 
any witness, and each party shall have 
an opportunity to cross-examine any 
witness presented by an opposing party.

(c) Upon the request of either the 
petitioner or a representative of the 
Office of General Counsel, the record 
shall remain open for a period of 5 
business days following the hearing, 
during which time the parties may make 
any additional submissions for the 
record. Thereafter, the record shall be 
closed.

(d) Following the introduction of all 
evidence, the petitioner and the 
representative of the Office of General 
Counsel shall have an opportunity for 
oral argument; however, the parties may 
jointly waive the right to oral argument, 
and, in lieu thereof, elect to submit 
written argument.

(e) All oral testimony and oral 
argument shall be recorded, and 
transcripts made available to the 
petitioner upon payment of the cost 
thereof. A copy of the transcript shall be 
sent directly to the presiding officer, 
who shall have authority to correct the 
record.

(f) The parties may, in writing, jointly 
waive an oral hearing and instead elect 
a hearing upon a written record in which 
all evidence and argument would be 
submitted to the presiding officer in 
documentary form and statements of 
individuals would be made by affidavit.

§ 509a.8 Default.

If the subject individual fails to file a 
petition for a hearing, or fails to appear 
at a hearing, either in person or by 
attorney, or fails to submit a written 
argument where oral argument has been 
waived pursuant to § 509a.7(c] or (f) of 
this Part, the Notice shall remain in 
effect until the information, indictment, 
or complaint is finally disposed of and 
the Order shall remain in effect until 
terminated by the Board.

§ 509a.9 Rules of evidence.

(a) Formal rules of evidence shall not 
apply to the hearing, but the presiding 
officer may limit the introduction of 
irrelevant, immaterial, or unduly 
repetitious evidence.

(b) All matters officially noticed by 
the presiding officer shall appear on the 
record.

§ 509a. 10 Burden of persuasion.

The petitioner has the burden of 
showing, by a preponderance of the 
evidence, that his or her continued 
service to or participation in the conduct 
of the affairs of the institution does not, 
or is not likely to, pose a threat to the 
interests of the institution’s depositors 
or threaten to impair public confidence 
in the institution.

§ 509a. 11 Relevant considerations.

(a) In determining whether the 
petitioner has shown that his or her 
continued service to or participation in 
the conduct of the affairs of the 
institution would not, or is not likely to, 
pose a threat to the interests of the 
institution’s depositors or threaten to 
impair public confidence in the 
institution, in order to decide whether 
the Notice or Order should be continued, 
terminated, or otherwise modified, the 
Board will consider: (1) The nature and 
extent of the petitioner’s participation in 
the affairs of the institution; (2) the 
nature of the offense with which the 
petitioner has been charged; (3) the 
extent of the publicity accorded the 
indictment and trial; and (4) such other 
relevant factors as may be entered on 
the record.

(b) When considering a request for the 
termination or modification of a Notice, 
the Board will not consider the ultimate 
guilt or innocence of the petitioner with 
respect to the criminal charge that is 
outstanding.

(c) When considering a request for the 
termination or modification of an Order 
which has been issued following a final 
judgment of conviction against a subject 
individual, the Board will not 
collaterally review such final judgment 
of conviction.

§ 509a. 12 Proposed findings and 
conclusions and recommended decision.

(a) Within 30 days after completion of 
oral argument or the submission of 
written argument where oral argument 
has been waived, the presiding officer 
shall file with the Secretary and certify 
to the Board for decision the entire 
record of the hearing, which shall 
include a recommended decision, the 
Notice or Order, and all other 
documents filed in connection with the 
hearing.

(b) The recommended decision shall 
contain:

(1) A statement of the issue(s) 
presented,

(2) A statement of findings and 
conclusions, and the reasons or basis 
therefor, on all material issues of fact, 
law, or discretion presented on the 
record, and

(3) An appropriate recommendation 
as to whether the suspension, removal, 
or prohibition should be continued, 
modified, or terminated.

§ 509a. 13 Decision of the Board.

(a) Within 30 days after the 
recommended decision has been 
certified to the Board, the Board shall 
issue a final decision.
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(b) The Board’s final decision, if 
adverse to the petitioner, shall contain a 
statement of the basis therefor. The 
Board shall be deemed to have satisfied 
this requirement where it adopts a 
recommended decision by a resolution 
that sets forth the basis for such 
adoption.

(¿) The Secretary shall serve upon the 
petitioner and the representative of the 
Office of General Counsel-a copy of the 
Board’s final decision and the related 
recommended decision.'

§ 509a. 14 Miscellaneous,
The provisions of §§ 509.17, 509.18, 

509.20, 509.21, and 509.22 of this 
subchapter shall apply to proceedings 
under this part.

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr.,
Acting Secretary. -
[FR Doc. 82-30901 Filed 11-9-82; 8:45am]

BILLING CODE 6720-01-»*

FEDERAL TRADE COMMISSION

16 CFR Part 13
(File No. 802 3220]

Southern Maryland Credit Bureau, Inc.; 
Proposed Consent Agreement with 
Analysis To Aid Public Comment
a g e n c y : Federal Trade Commission. 
a c t io n : Proposed Consent Agreement.

$ u m m a r y : In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval, would require a 
LaPlata, Md. consumer credit reporting 
agency to cease, among other things, 
failing to require customers, such as 
private investigative agencies, 
detectives or attorneys, who do not 
extend credit as part of their normal 
business, to certify the purpose for 
which credit information is sought; that 
use of the information will be restricted 
to that purpose; and that the customer 
understands that anyone obtaining 
credit information under false pretenses 
is subject to a fine and/or imprisonment 
under federal law. The credit bureau 
would be further required to compile a 
list of detectives and attorneys from the 
yellow pages of the telephone book in 
the area where the requesting party 
does business, and consult the list to 
determine whether certification must be 
provided. Additionally, the firm would 
have to require prospective customers to 
identify themselves and comply with 
certification requirements; and to 
withhold credit reports from parties it

has reason to believe would use the 
information for improper purposes. 
d a t e : Comments must be received on or 
before January 10,1983. 
a d d r e s s : Comments should be directed 
to: FTC/S, Office of the Secretary, 
Washington, D.C. 20580.
FOR FURTHER INFORMATION CONTACT: 
FTC/PD, Charlyn J. Buss, Washington, 
D.C. 20580. (202) 724-1175. 
SUPPLEMENTARY in f o r m a t io n : Pursuant 
to Section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721,15 U.S.C.
46 and § 2.34 of the Commission’s Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist and an explanation 
thereof, having been filed with and 
accepted, subject to final approval, by 
the Commission, has been placed on the 
public record for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be 
available for inspection and copying at 
its principal office in accordance with 
§ 4.9(b) (14) of the Commission’s Rules of 
Practice (16 CFR 4.9(b)(14)).

List of Subjects in 16 CFR Part 13
Consumer credit reports.

Agreement Containing Consent Order to 
Cease and Desist

In the matter of Southern Maryland 
Credit Bureau, Inc., a corporation.

The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of Southern 
Maryland Credit Bureau, Inc., a 
corporation, hereinafter referred to as 
“proposed respondent” or “respondent,” 
and it now appearing that the proposed 
respondent is willing to enter into an 
agreement containing an order hot to 
engage in acts and practices being 
investigated,

Is is hereby agreed by and between 
proposed respondent (by its duly 
authorized officer, Thomas W. Carroll, 
President-General Manager), its 
attorney, and counsel for the Federal 
Trade Commission that;

1. Proposed respondent is a 
corporation organized, existing and 
doing business under and by virtue of 
the laws of the State of Maryland with 
its sole office and place of business 
located at 211 North U.S. Route 301, P.O. 
Box 220, LaPlata, Maryland 20646.

2. Proposed respondent admits all the 
jurisdictional facts set forth in the draft 
of the complaint here attached.

3. Proposed respondent waives:
(a) Any further procedural steps;
(b) The requirement that the 

Commission’s decision contain a

statement of findings of fact and 
conclusions of law; and

(c) All rights to seek judicial review or 
otherwise to challenge or contest the 
validity of the order entered pursuant to 
this agreement.

4. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission, it, together with the draft 
of the complaint contemplated thereby, 
will be placed on the public record for a 
period of sixty days, and information in 
respect thereto will be publicly released. 
The Commission then may either 
withdraw its acceptance of this 
agreement and so notify the proposed 
respondent, in which event it will take 
such action as it may consider 
appropriate, or issue and serve its 
complaint (in such form as the 
circumstances may require) and 
decision, in disposition of the 
proceeding.

5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 
that the law has been violated as 
alleged in the attached draft of the * 
complaint.

6. This agreement contemplates that, if 
it accepted by the Commission, and if 
such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the 
Commission’s Rules, the Commission 
may, without further notice to proposed 
respondent, (1) issue the draft of 
complaint here attached and its decision 
containing the following order to cease 
and desist in disposition of the 
proceeding and (2) make information 
public in respect thereto. When so 
entered, the order to cease and desist 
shall have the same force and effect and 
may be altered, modified or set aside in 
the same manner and within the same 
time provided by statute for other 
orders. The order shall become final 
upon service. Delivery by the U.S. Postal 
Service of the complaint and decision 
containing the agreed-to-order to 
proposed respondent’s address as stated 
in this agreement shall constitute 
service. Proposed respondent waives 
any right it may have to any other 
manner of service. The complaint may 
be used in construing the terms of the 
order, and no agreement, understanding, 
representation, or interpretation not 
contained in the order or the agreement 
may be used to vary or contradict the 
terms of the order.

7. Proposed respondent has read the 
proposed complaint and order 
contemplated hereby. It understands
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that once the order has been issued, it 
will be required to file one or more 
compliance reports showing that it has 
fully complied with the order. Proposed 
respondent further understands that it 
may be liable for civil penalties in the 
amount provided by law for each 
violation of the order after it becomes 
final.

Order

Definitions: For the purpose of this 
order the terms "consumer,” “consumer 
report,” and “consumer reporting 
agency” are defined as set forth in 
Section 603 of the Fair Credit Reporting 
Act, Public Law 91-508,15 U.S.C. 1681a 
(1976).

It is ordered that Southern Maryland 
Credit Bureau, Inc., a corporation, its 
successors, assigns, officers, agents, 
representatives, and employees, shall 
forthwith cease and desist from failing 
to maintain reasonable procedures 
required by Section 607(a) of the Fair 
Credit Reporting Act designed to limit 
the furnishing of consumer reports to the 
purposes specified under Section 604 of 
the Fair Credit Reporting Act.

Such procedures shall include but are 
not limited to those set forth below.

Respondent shall cease and desist 
from:

1. Failing to require any user such as a 
private investigative agency or 
detective, who does not, in the ordinary 
course of business, regularly extend 
credit or insurance for personal, family, 
or household use, to certify either in 
writing at the time of each request or 
orally at the time of the request, 
confirming in writing within ten 
business days after each oral request:

(a) The specific purpose or purposes 
for which the reports are sought;

(b) That the information will be used 
for no other purposes; and

(c) That the user understands that 
Federal law provides that a person who 
obtains information from a consumer 
reporting agency under false pretenses 
shall be fined not more than $5,000 or 
imprisoned not more than one year or 
both.

2. Failing to consult a listing of all 
detectives, private investigative 
agencies, and attorneys found in the 
current yellow pages of the telephone 
book of thé area where the user 
conducts business or a similar listing of 
detectives, private investigative 
agencies and attorneys, to determine, 
whether a user should comply with the 
requirements of paragraph 1.

3; Failing to require all prospective 
users of information to identify 
themselves, and certify the purposes for 
which the information is sought and that

the information will be used for no other 
purpose.

4. Furnishing a consumer report to any 
person if the respondent has reasonable 
grounds for believing that the consumer 
report will not be used for a purpose 
listed in Section 604.

It is further ordered that the 
respondent herein shall, within sixty 
(60) days after service upon it of this 
order, file with the Commission a report, 
in writing, setting forth in detail the 
manner and form in which it has 
complied with this order.

It is further ordered that respondent 
notify the Commission at least thirty (30) 
days prior to any proposed change in 
the corporate structure such as 
dissolution, assignment or sale resulting 
in the emergence of a successor 
corporation, the creation or dissolution 
of subsidiaries or any other change in 
the corporation which may affect 
comliance obligations arising out of this 
order.

It is further ordered that the 
respondent shall forthwith distribute a 
copy of this order to each of its offices, 
agents, representatives and employees.
Analysis of Proposed Consent Order To 
Aid Public Comment

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from Southern Maryland 
Credit Bureau, Inc.

The proposed consent order has been 
placed on the public record for sixty (60) 
days for reception of comments by 
interested persons. Comments received 
during this period will become part of 
the public record. After sixty (60) days, 
the Commission will again review the 
agreement and the comments received 
and will decide whether it would 
withdraw from the agreement or make 
final the agreement’s proposed order.

Respondent is a credit bureau which 
assembles information bearing on 
consumers’ creditworthiness, credit 
standing, and credit capacity for the 
purpose of furnishing consumer reports 
to creditors and other users. It is 
therefore a consumer reporting agency 
and is required to comply with the Fair 
Credit Reporting Act.

The first section of the complaint 
accompanying the order alleges that the 
credit bureau violated Section 607(a) of 
the Fair Credit Reporting Act by failing 
to ask a substantial number of its 
current customers to certify the reasons 
why they wanted credit reports and to 
state that the reports would be used for 
no other purpose. The complaint alleges 
the credit bureau also failed to make 
reasonable efforts to verify the identity 
of its customers and the uses to which 
prospective customers certified.

The second section of the complaint 
alleges that the credit bureau provided 
reports to one or more private 
investigators who do not extend credit 
as part of their normal business. The 
complaint alleges that, through 
investigation, the bureau would have 
had a reasonable basis for believing that 
such investigators might not have had 
permissible purposes for receiving credit 
reports. The complaint also alleges that 
the credit bureau provided reports to 
one or more private investigators 
without obtaining any statement as to 
the purposes for which consumer reports 
were sought and that the reports would 
be used for no other purpose, finally, the 
complaint alleges that in a number of 
cases respondent provided reports to a 
private investigative agency which 
obtained those reports as part of its 
investigations of individuals in 
connection with divorce cases, child 
custody proceedings, personal injury 
litigation, or other circumstances where 
furnishing consumer reports is 
impermissible under the Fair Credit 
Reporting Act.

The agreement containing the consent 
order to cease and desist provides as 
follows: The credit bureau will require 
certain customers such as private 
investigators, who do not regularly 
extend credit or insurance for personal, 
family, or household use, to certify their 
purposes for obtaining reports about 
individuals at the time of each request. 
They will certify their purposes either in 
writing at the time of a request or orally 
at the time of the request, but they will 
provide a written confirmation of an 
oral request within 10 days. The 
certification will state the purpose for 
which the report is sought, that the 
information will be used for no other 
purpose, and that the customer 
understands that a person who obtains 
information from a consumer reporting 
agency under false pretenses can, under 
federal law, be imprisoned or fined. In 
addition, in the future, the credit bureau 
will consult a listing of all detectives 
and attorneys found in the current 
yellow pages of the telephone book of 
the area where a client conducts 
business or a similar listing of detectives 
and attorneys, to determine whether the 
customer should supply the 
certifications described above.

Finally, the credit bureau will require 
everyone seeking to obtain credit 
reports to identify themselves and to 
certify their purposes for obtaining the 
information and that the information 
will be used for no other purpose. The 
credit bureau will refuse to supply a 
consumer report to any person if it has 
reasonable grounds for believing that
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the report will not be used for a 
permissible purpose.

The respondent must file a report with 
the Commission stating the manner in 
which it has complied with the order. It 
will file this report within sixty (60) days 
after service upon it of the order.

The purpose of this analysis is to 
facilitate public comment on the 
proposed order, and it is not intended to 
constitute an official interpretation of 
the agreement containing the proposed 
order or to modify in any way its terms. 
Carol M. Thomas,
Secretary.
JFR Doc. 82-30896 Filed 11-0-82; 8:45 am]

BILLING CODE 6750-01-M

SECURITIES AND EXCHANGE 
COMMISSION

17 CFR Part 270
(Release No. SC-12679, File No. S7-944]

Exemption From All Provisions of the 
investment Company Act of 1940 for 
Certain Finance Subsidiaries of United 
States and Foreign Private Issuers
Correction

In FR Doc. 82-26631, beginning on - 
page 42578, on Tuesday, September 28, 
1982, make the following changes:

1. On page 42578, in the third column, 
in footnote 1, in the twelfth line, “U.S.” 
should read

“U.S. corporations deriving less than 20 
per-cent of their income from U.S.”.

2uOn page 42579, in the second 
column, in the fifth line from the top, 
“U.S. securities” should read “U.S. 
subsidiaries”.

3. Also on page 42579, in the second 
column, in footnote 7, in the sixth line 
“supplies” should read “suppliers".

4. On page 42583, in the first column, 
in § 27Q.6c-l(b)(l), in the eighth line,“or 
payment” should read “of payment”.

5. Also on page 42583, in the second 
column, after the authority, insert 
“Dated: September 22,1982.”
BILUNG CODE 1505-01-M

DEPARTMENT OF THE TREASURY 

Internal Revenue Service

26 CFR Part 51
[UR-34-82] *

Definition of Property for Purposes of 
the Windfall Profit Tax; Proposed 
Rulemaking
a g e n c y : Internal Revenue Service, 
Treasury.

No. 218 /  W ednesday, November 10, 1982 /  Proposed Rules

a c t io n : Proposed rulemaking by cross- 
reference to temporary regulations.

s u m m a r y : In the Rules and Regulations 
portion of this Federal Register, the 
Internal Revenue Service is issuing 
temporary excise tax regulations 
relating to the definition of “property” 
for purposes of the windfall profit tax. 
The text of those temporary regulations 
also serves as the comment document 
for this proposed rulemaking. 
d a t e s : Written comments and requests 
for a public hearing must be delivered or 
mailed by January 10,1983.
ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention CC:LR:T 
(LR-34-82), Washington, D.C. 20224.
FOR FURTHER INFORMATION CONTACT: 
Douglas W. Charnas of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue,
N.W., Washington, D.C. 20224 
(Attention: CC:LR:T) (202-566-3297). 
SUPPLEMENTARY INFORMATION: The 
temporary regulations in the Rules and 
Regulations portion of this issue of the 
Federal Register amend part 150 of title 
26 of the Code of Federal Regulations. 
The proposed amendment of final 
regulations, based on the temporary 
regulations, would amend 26 CFR Part 
51. For the text of the temporary 
regulations, see FR Doc. 82-30899 (T.D. 
7846). Thè preamble to the temporary 
regulations explains the rules being 
proposed.

The proposed amendment reserves for 
subsequent publication the rules relating 
to the recognition of separate properties 
which are subject to a single right to 
produce. It is anticipated that the rules 
to be provided will generally follow the 
rules set forth in FEA Rul. 1977-1,42 FR 
3682 (1977), and FEA Rul. 1977-2, 42 FR 
4409 (1977). Comments are invited on 
whether these rules should be modified 
for purposes of the windfall profit tax.

These regulations are proposed to be 
issued under the authority of Code 
sections 4997(b) and 7805.

Special Analyses
The Commissioner of Internal 

Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291. 
Accordingly, a Regulatory Impact 
Analysis is not required.

Although this document is a notice of 
proposed rulemaking that solicits public 
comment, the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements òf 5 U.S.C. 553 do not

apply. Accordingly, these proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. chapter 6).
Drafting Information

The principal author of these 
regulations is Douglas W, Charnas of 
the Legislation and Regulations Division 
of the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style.
Comments and Requests for a Public 
Hearing

Before adoption of these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably 6 copies) to the 
Commissioner of Internal Revenue. All 
comments will be available for public 
inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time time and place will be 
published in the Federal Register.
Roscoe L. Egger, Jr.,
Commissioner o f Internal Revenue.
[FR Doc. 82-30900 Filed 11-5-82; 4:30 pm]

BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Parts 225, 225a

Intent to Revise Regulations 
Governing the Sale of Royalty-in-Kind 
Crude; Request for Comments
AGENCY: Minerals Management Service 
(MMS), Interior.
ACTION: Notice of intent to revise 
regulations; request for comments.

s u m m a r y : Because those U.S. royalty oil 
contracts issued in 1980 will expire in 
mid-1983, MMS intends to proceed next 
year with a new sale offering of royalty 
crude oil. But, before advertising that 
offering to the public in October 1983, 
MMS wishes to revise pertinent 
regulations so as to simplify and 
streamline the Federal Government’s 
process for selling its royalty crude. 

-MMS, therefore, solicits suggestions 
from those interested in the royalty oil 
program in order to: (1) Ease the burden 
on producers and eligible refiners, and
(2) improve the Federal Government’s 
administration of the program.
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DATES: Written comments specific to the 
existing regulations must be received no 
later than January 10,1983.
ADDRESSES: Written comments may be 
mailed or delivered to Mr. Orie L. Kelm, 
Deputy Associate Director for Royalty 
Management, Minerals Management 
Service—MS660,12203 Sunrise Valley 
Drive, Room 6A218 (USGS National 
Center), Reston, VA 22091.
FOR FURTHER INFORMATION CONTACT:
Mr. Orie L. Kelm, (703) 860-7511 (FTS 
928-7511).
SUPPLEMENTARY INFORMATION: Existing 
regulations (30 CFR Parts 225 and 225a) 
consist of sometimes conflicting or 
overlapping requirements. To eliminate 
these conflicts, MMS intends to simplify 
and clarify its policy so that uniform 
procedures can prevail for offering and 
allotting, then selling royalty crude, 
whether from onshore or offshore 
Federal leases. MMS is also interested 
in ways to streamline the application 
process for potential purchasers, to pro 
rate quantities of crude equitably and 
rapidly, and then to efficiently sell 
royalty crude at fair market value. To 
the extent that existing law permits, 
MMS proposes also to minimize 
reporting requirements for industry and 
to improve the efficiency of the billing 
and collection process. Any comments 
on improving the royalty crude 
allocation, rate, and administration 
process will be considered in the 
changes MMS is proposing.

Any revised operational procedures 
will also be made compatible with the 
computer-assisted financial and auditing 
systems currently being developed by 
MMS for royalty management.

List of Subjects in 30 CFR Parts 225,
225&

Administrative practice and 
procedure, Minerals royalties, Petroleum 
allocation, Royalty-in-kind crude oil 
sales.

Dated: November 8,1982.
Robert E. Boldt,
Associate Director fo r Royalty Management, 
Minerals M anagement Service.
|FR Doc. 82-31001 Filed 11-9-82; 8:45 amj 
BILLING CODE 4310-MR-M

VETERANS ADMINISTRATION 

38 CFR Part 21

Veterans Education; Additional 
Eligibility Period
agen cy : Veterans Administration. 
action : Proposed regulations.

Sum m ary: On April 20,1982, on pages 
16797 through 16799, the VA issued a

proposal to implement some of the 
provisions of the.Veterans’ Health Care, 
Training and Sfhall Business’Loan Act of
1981. The recently enacted Veterans’ 
Compensation, Education and 
Employment Amendments of 1982 
contains a section which supersedes a 
portion of the Veterans’ Health Care, 
Training and Small Business Loan Act of 
1981 which the proposed regulations 
were intended to implement. 
Consequently, the VA is withdrawing 
the April 20 proposal and is substituting 
this proposal. The following regulatory 
provisions implement the sections of the 
Veterans’ Health Care, Training and 
Small Business Loan Act of 1981 and the 
Veterans* Compensation, Education and 
Employment Amendments of 1982 which 
provide an additional period of 
eligibility for some Vietnam Era 
veterans with basic eligibility for 
educational assistance under chapters 
34 and 36, title 38, United States Code. 
d a t e : Comments must be received on or 
before December 10,1982. We propose 
to make this change effective January 1,
1982.
ADDRESSES: Send written comments to: 
Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue, NW., Washington,
D.C. 20420. Comments will be available 
for inspection at this address during 
normal business hours until December
20,1982. Anyone visiting the Veterans 
Administration Central Office in 
Washington, DC for the purpose of 
inspecting any such comments will be 
received by the Central Office Veterans 
Services Unit in room 132. Visitors to 
field stations will be informed that the 
records are available for inspection only 
in Central Office and will be furnished 
the address and room number.
FOR FURTHER INFORMATION CONTACT:
June C. Schaeffer (225), Assistant Director 
Policy and Program Administration, 
Education Service, Department of 
Veterans Benefits, Veterans 
Administration, Washington, DC 20420; 
(202-389-2092).
SUPPLEMENTARY INFORMATION: On April 
20,1982 a proposal to amend 38 CFR 
Part 21 to implement some of the 
provisions of the Veterans’ Health Care, 
Training and Small Business Loan Act of 
1981 was published in the Federal 
Register on pages 16797 through 16799.

Interested people were given 30 days 
to submit comments, suggestions or 
objections. The Veterans Administration 
received three letters: one from a legal 
assistance association, one from a 
veterans’ service organization and one 
from a technical college. Each letter 
contained one or more objections and 
suggestions.

While the Veterans Administration 
was considering these comments, the 
Veterans’ Compensation, Education and 
Employment Amendments of 1982 was 
enacted. This law contains a section 
which supersedes a portion of the 
Veterans’ Health Care, Training and 
Small Business Loan Act of 1981 which 
the proposed regulations were intended 
to implement. Consequently, the 
Veterans Administration is withdrawing 
the proposal of April 20 and is 
substituting .this proposal.

Section 21.1042 is amended to show 
that § 21.1044 provides an exception to 
the general rule that veterans have 10 
years from their date of discharge to use 
their entitlement to educational 
assistance allowance.

Section 21.1044 is added to state the 
criteria a Vietnam Era veteran must 
meet in order to get an additional period 
of eligibility. This policy change is 
required by law.

The Veterans Administration has 
determined that these proposed 
regulations do not contain a major rule 
as that term is defined by Executive 
Order 12291, Federal Regulation. The 
annual effect on the economy will be 
less than $100 million. The proposals 
will not result in any major increases in 
costs or prices for anyone. They will 
have no significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

The Administrator of Veterans’
Affairs hereby certifies that these 
proposed regulations, if promulgated, 
will not have a significant economic 
impact on a substantial number of small 
entities as they are defined in the 

f(Regulatory Flexibility Act (RFA), 5 
U.S.C. 601-612. These regulations are 
exempt from the initial and final 
regulatory flexibility analyses 
requirements of sections 603 and 604. 
This certification is based on the fact 
that these regulations will affect only 
individual benefit recipients. They will 
have no significant impact on small 
entities, i.e. small businesses, small 
private and nonprofit organizations, and 
small governmental jurisdictions.

The Catalog of Federal Domestic 
Assistance number for the program 
affected by these proposed regulations 
is 64.111.

List of Subjects in 38 CFR Part 21
Civil rights, Claims, Education, Grant 

programs—education, Loan programs— 
education, Reporting and recordkeeping 
requirements, Schools, Veterans,
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Vocational education, Vocational 
rehabilitation.

Approved: October 27,1982.
Robert P. Nimmo,
Administrator.

PART 21—VOCATIONAL 
REHABILITATION AND EDUCATION

The Veterans Administration 
proposes to amend 38 CFR Part 21 as 
follows:

1. In § 21.1042, paragraphs (a) and (b) 
are revised to read as follows:

§ 21.1042 Ending dates of eligibility.
The ending date of eligibility will be 

determined as follows:
(a) General. Except as otherwise 

provided in this section and as provided 
by §§ 21.1043 and 21.1044, the Veterans 
Administration will not provide 
educational assistance to a veteran after 
the earlier of the following:

(1) Ten years from his or her last 
discharge or release from active duty 
after January 31,1955, or

(2) December 31,1989. {38 U.S.C. 1662: 
Pub. L. 97-72,95 S ta t 1047)

(b) Correction o f military records. If 
the veteran becomes eligible for 
educational assistance as the result of a 
correction of military records under 10 
U.S.C. 1552, or a change, correction or 
modification of a discharge or dismissal 
under 10 U.S.C. 1553, or other correction 
action by competent military authority, 
the Veterans Administration will not 
provide educational assistance later 
than 10 years after the date his or her 
discharge or dismissal was changed, 
corrected or modified {except as 
provided by § 21.1043 or § 21.1044), or 
December 31,1989, whichever is the , 
earlier. (38 U.S.C. 1662; Pub. L. 97-72,95 
Stat. 1047)
* * * * *

2. Section 21.1044 is added to read as 
follows:

§ 21.1044 Additional period of eligibility.
A veteran who meets the basic 

eligibility criteria found in § 21.1040 has 
an additional period of eligibility if he or 
she also meets the requirements of this 
section. (38 U.S.C. 1662(a); Pub. L. 97-72, 
95 Stat. 1047)

(a) Service requirements. (1) The 
veteran must have

(i) Served at least 1 day on active duty 
after August 4,1964 and before May 8, 
1975, and

(ii) Received an unconditional 
discharge or release under conditions 
other than dishonorable from the period 
of service upon which the additional 
eligibility period is based.

(2) In determining whether this 
requirement is met, the Veterans 
Administration will use the criteria 
stated in § 21.1040(d). (38 U.S.C. 1662(a); 
Pub. L. 97-72,95 Stat, 1047).

(b) Entitlement requirement. The 
veteran must have unused entitlement to 
educational assistance allowance. (38 
U.S.C 1662(a); Pub. L. 97-72,95 Stat.
1047)

(c) Time and length o f additional 
eligibility period. (1) If the ending date 
of the veteran's period of eligibility or 
extended period of eligibility as 
determined by § 21.1042 or § 21.1043 is 
before January 1,1982, the beginning 
date of the additional eligibility period 
will be—

(1) Hie first date of attendance or 
training as certified by the school or 
training establishment, or

(ii) January 1,1982, whichever is later.
(2) If the ending date of the veteran’s 

period of eligibility or extended period 
of eligibility as determined by § 21.1042 
or § 21.1043 is after December 31,1981, 
the beginning date of the additional 
eligibility period will be—

(i) The first date of attendance or 
training as certified by the school or 
training establishment, or

(ii) The first day following the end of 
the veteran’s period of eligibility or 
extended period of eligibility, whichever 
is later.

(3) The ending date of an additional 
eligibility period is—

(i) The last day of attendance or 
training as certified by the school or the 
training establishment, or

(ii) December 31,1984, whichever is 
earlier. (38 U.S.C. 1662(a); Pub. L. 97-72, 
95 Stat. 1047; Pub. L. 97-306)

1(d) Permissible programs. (1) During 
the period of eligibility the veteran may 
only pursue—

(1) A program of apprenticeship or 
other on-job training.

(ii) A course pursued in residence 
leading to a vocational objective;

(iii) A correspondence course leading 
to a vocational objective;

(iv) A correspondence-residence 
course leading to a vocational objective; 
or

(v) A program of secondary education.
(2) During this period of additional 

eligibility the veteran may not pursue—
(i) A flight training course;
(ii) A course leading to a standard 

college degree; or
(iii) A program of secondary 

education if  he or she already has a 
secondary school diploma or an 
equivalency certificate.

(3) If the veteran pursues a program of 
secondary education, his or her monthly

educational assistance allowance must 
be based upon the tuition and fees 
charged to the veteran for the course as 
provided in 38 U.S.G. 1691(b)(2). (38 
U.SJC. 1662(a); Pub. L. 97-72, 95 Stat.
1047)

(e) Need requirements—vocational or 
occupational objective. (1) The Veterans 
Administration may disallow a claim for 
an additional eligibility period to permit 
the veteran to pursue an approved 
vocational objective or a program of 
apprenticeship or other on-job training 
only if the veteran either—

(1) Does not meet the requirements of 
§ 21.1040, or

(ii) Does not meet the requirements of 
paragraphs (a), (b)j)r(d) of this section, 
or

(iii) The Veterans Administration 
determines, based upon an examination 
of the veteran’s employment and 
training history, that the veteran is not 
in need of the program or course in 
order to obtain a reasonably stable 
employment situation consistent with 
the veteran’s abilities and aptitudes.

(2) The Veterans Administration will 
determine that a veteran does not need 
his or her selected program or course 
only if—

(i) The veteran, on the day he or she 
files an application—

(A) Is emloyed is an occupation which 
requires more than 2 years of specific 
vocational preparation or training, and

(B) Has maintained that employment 
for a period of 6  or more consecutive 
months immediately preceding the day 
he or she filed an application for the 
additional period of eligibility; and

(ii) The Veterans Administration finds 
the veteran’s current employment is 
consistent with his or her aptitudes and 
abilities. (38 U.S.C. 1662(a); Pub. L. 97- 
72, 95 Stat. 1047, Pub. L. 97-306)

(f) Requirements—secondary school 
diploma. The veteran may pursue a 
program of secondary education during 
the additional eligibility period provided 
he or she does not have a secondary 
schobl diploma or an equivalency 
certificate. (38 U.S.C. 1662(a); Pub. L. 97- 
72, 95 Stat. 1047)

(g) Limitations. If a veteran becomes 
disabled during the additional eligibility 
period, he or she may not qualify under 
§ 21.1043 for an extension of the 
additional eligibility period past 
December 31,1984. (38 U.S.C. 1662(a); 
Pub. L. 97-306)
[FR Doc. 82-30910 Filed 11-9-82; 8:45 am]

BILLING CODE 8320-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52 

[A6-FRL 2209-3]

Aproval and Promulgation of 
Implementation Plans; New Mexico 
Plan for the Bernalillo County Carbon 
Monoxide Nonattainment Area
AGENCY: Environmental Protection 
Agency (EPA). 
a c t io n : Proposed rule.

s u m m a r y : This action proposes 
approval of revisions to the State 
Implementation Plan (SIP) for 
attainment of the National Ambient Air 
Quality Standard (NAAQS) for carbon 
monoxide (CO) in Bernalillo County, 
New Mexico. This action is based on the 
demonstration in the plan that it will 
ensure attainment and maintenance of 
the standard in Bernalillo County, New 
Mexico by 1987 as required under Part D 
of the Clean Air Act (CAA)
Amendments of 1977. 
d a t e : Interested persons are invited to 
submit comments on this proposed 
action on or before January 10,1983. 
a d d r e s s e s : Written comments should 
be submitted to the U.S. Environmental 
Protection Agency, Region 6, Air Branch, 
1201 Elm Street, Dallas, Texas 75270. 
Copies of the State submittal and EPA’s 
evaluation report1 are contained in SIP 
docket file (NM-1-82) and are available 
for public inspection during normal 
business hours at the above address and 
the following location: Middle Rio 
Grande Council of Governments, 924 
Park Avenue S.W., Albuquerque, N.M. 
87102.
FOR FURTHER INFORMATION CONTACT: 
Ragan Broyles, State Programs Section, 
Air Branch, Environmental Protection 
Agency, Region 6,1201 Elm Street,
Dallas, Texas 75270, (214) 767-2742. 
SUPPLEMENTARY INFORMATION: 

Background
The Clean Air Act Amendments of 

1977 added a new Part D to Title I of the 
Act requiring States to revise SIPs for all 
non-attainment areas and submit the 
revisions to EPA by January 1,1979. The 
revised plan had to provide for 
attainment by December 31,1982, unless 
the State demonstrated that it could not 
attain the CO standard by that date 
despite the implementation of all 
reasonably available control measures.

If EPA approved this demonstration, 
the attainment date for CO could be

E P A  Review of New Mexico SIP revision for 
arbon Monoxide in Bernalillo County submitted on 

)une 2 8 ,1 9 8 2 ,  published in August, 1 9 8 2 .

extended up to December 31,1987. 
States receiving such extensions were 
required to submit a second SIP revision 
by July 1,1982, that complies with all of 
the Part D requirements.

On March 3,1978, Bernalillo County, 
New Mexico was designated by EPA as 
a non-attainment area for CO. The State 
of New Mexico submitted an initial SIP 
revision for the Bernalillo County CO 
non-attainment area in January 1979.
The State requested EPA to extend the 
attainment date for the CO standard in 
this area until December 31,1987. EPA 
approved the extension request and 
conditionally approved the initial CO 
SIP revision on April 10,1980 (45 FR 
24460) and March 26,1981 (46 FR 18692), 
respectively.

The State submitted the second SIP 
revision to satisfy the requirements of 
Section 172(c) on June 28,1982. A public 
hearing was held on May 28,1982.

The 1982 SIP submission for Bernalillo 
County was reviewed by EPA in 
accordance with requirements of the 
1982 Carbon Monoxide and Ozone 
Policy (46 FR 7182) published on January 
22,1981 and the “General Preamble” for 
SIP revisions for non-attainment areas 
published on April 4,1979 (44 FR 
20372).2 The results of the review are 
summarized in the technical evaluation 
report available for review in the SIP 
docket file (NM-1-82) at the EPA Region 
6 office in Dallas, Taxas.

SIP Development Process
The control strategy for attainment of 

the CO standard in Bernalillo County 
was prepared by the Middle Rio Grande 
Council of Government (MRGCOG) with 
the assistance of the City of 
Albuquerque Air Pollution Control 
Division. MRGCOG is the designated 
lead planning agency pursuant to 
Section 174 of the CAA. The MRGCOG 
and local officials had responsibility for 
development of the control plan since 
the New Mexico Air Quality Control Act 
authorizes the county to administer and 
enforce the Air Quality Control Act 
through local air pollution control 
regulations. State officials were 
involved in the final plan review and 
submission of the plan to EPA. Although 
considered part of the SIP; the Bernalillo 
County control strategy is referred to as 
the Urban Implementation Plan (UIP).
The UIP development process included 
extensive public participation and 
consultation with local elected officials. 
Input on the control strategy came from 
officials and staff of the City of

2 EPA published four additional notices 
supplementing the general preamble in 1 9 7 9 : July 2, 
1 9 7 9  (4 4  F R  3 8 5 8 3 ) ,  August 2 8 ,1 9 7 9  (4 4  F R  5 0 3 7 1 ) ,  
September 1 7 , 1 9 7 9  (4 4  F R  5 3 7 0 1 ) ,  and November 2 3 , 
1 9 7 9  (4 4  F R  7 6 1 8 2 ) .

Albuquerque and Bernalillo County and 
the Albuquerque Bernalillo Country Air 
Quality Control Board (AQCB).

Control Strategy

The Albuquerque, Bernalillo County 
area experiences numerous violations 
annually of the 8-hour CO standard (9 
ppm), generally during the winter 
months. The second highest annual 8- 
hour average CO level recorded for the 
period 1978-81 was 21.1 ppm. This value 
occurred in December 1979 and was 
selected as the design CO concentration 
for a county wide control strategy. The 
corresponding required emission 
reduction to reach the standard is 59 
percent. The emission reduction 
required was calculated using linear 
rollback.

It is estimated that CO emissions from 
highway vehicle sources represent 
almost 90 percent of the total CO 
emissions generated in the Albuquerque 
area in 1979. Due to the large 
contribution of highway Vehicles to the 
CO non-attainment problem, the control 
strategy is directed at reducing 
emissions from individual vehicles and 
reducing vehicle trips and miles 
traveled. Control measures included in 
the plan and the net reductions 
estimated to be achieved by 1987 are as 
follows:
Federal Motor Vehicle Control Program 

for new cars will provide a net 
reduction of 47 percent.

Motor Vehicle Inspection/Maintenance 
(I/M) program will provide a net 
reduction of 12 percent.

Transportation control measures 
(TCMs) will provide a net reduction of 
6 percent.
Since traffic growth is projected to 

increase CO emissions by 5 percent in 
1987, the above measures provide a total 
net emission reduction of 60 percent.
The analysis shows the Bernalillo 
County control strategy will provide for 
attainment of the CO standard by 
December 31,1987.

The plan also includes a projection of 
emissions for each year from 1982 
through 1987 which shows that there 
will be reasonable further progress 
(RFP) toward achievement of the 
standard. The annual emission 
reductions from the I/M program and 
the TCMs will be assessed through 
monitoring programs established in the 
plan to insure the RFP requirements are 
met. The reductions from TCMs will be 
established on the basis of periodic 
monitoring of surrogate traffic 
parameters such as transit ridership, 
vehicle occupancy rates and traffic 
speeds. The City of Albuquerque, Air
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Pollution Control Division will submit 
an annual report to EPA to demonstrate 
that RFP is being maintained.

The plan includes a commitment to 
implement and/or continue operation of 
the following TCMs:

a. Bus system expansion.
b. Traffic signal system expansion and 

related traffic flow improvements.
c. Bicycle paths and routes.
d. Carpool/vanpool program.
e. Promotion of alternate work 

schedules.
f. On-Street parking control in 

downtown area.
The bus system expansion and 
continued operation of the carpool/ 
vanpool program provide for the basic 
transportation needs of the general 
public. A contingency plan is contained 
in the plan for identifying additional 
TCMs, if it is determined that RFP is not 
being maintained due to emission 
reduction shortfalls.

The vehicle I/M program is a 
centralized contractor operated program 
administered through the City of , 
Albuquerque. Mandatory I/M 
inspections are scheduled to begin on 
January 3,1983. The I/M program 
requires mandatory annual inspection of 
all gasoline fueled motor vehicles which 
are less than fifteen years old and weigh 
between 1,000 and 8,000 pounds and are 
registered in the City of Albuquerque or 
Bernalillo County outside a 
municipality. The program is projected 
to reduce automobile fleet emissions by 
27.3 percent m 1987.

The June 28,1982, SIP submittal 
includes a detailed discussion of the 
design elements of the I/M program. The 
program design adequately addresses 
all of the elements in the EPA policy of 
January 22,1981 (46 FR 7182). However, 
the regulations for the I/M program 
were not included in the SIP submittal. 
The current regulations which were 
adopted on September 10,1980, and 
amended on July 8,1981, were submitted 
to EPA by letter of August 4,1982, as 
supplemental information for the SIP 
submittal. Local authorities have 
committed to submit the regulations 
under separate cover as part of the 1982 
SIP. . . ,

The I/M program will be enforced by 
a windshield sticker system. The sticker 
system will be enforced by the 
Albuquerque Police Department and the 
Sheriffs Office through the Albuquerque 
Metropolitan Court. Although the city 
ordinance could be enforced directly by 
the city, violations of both I/M 
ordinances will be prosecuted through

the District Attorney’s office. The 
Albuquerque Traffic Code is being 
amended to reflect this and local 
authorities have committed to submit 
the revised code as part of the 1982 SIP 
revision. The proposed traffic code 
amendments provide for a fine of up to 
$309 and 90 days in jail, which will 
discourage non-compliance.

As previously noted, the 1979 CO SIP 
revision was conditionally approved on 
March 26,1981 (46 FR 18692). One of the 
conditions was the submittal of a 
revised implementation schedule and a 
detailed enforcement plan for the I/M 
program, including specific 
commitments of manpower and 
financial resources. The implementation 
schedule and enforcement plan in the 
1982 SIP submittal fulfill this condition.

The final approval action will not be 
taken until the regulations and the 
amended traffic code are submitted to 
EPA as part of the SIP.

Proposed Action

EPA proposes to fully approve the SIP 
revision for attainment of the CON 
standard in Bernalillo County, New 
Mexico area, submitted by the Governor 
on June 28,1982. Further, EPA is 
proposing to withdraw the conditional 
approval and to fully approve the 1979 
CO control strategy and regulations.

Regulatory Process

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities (46 FR 8709 
January 27,1981).

Under Executive Order 12291, today’s 
action is not “Major’’. It has been 
submitted to the Office of Management 
and Budget (OMB) foT review.

This notice of proposed rulemaking is 
-issued under the authority of Section 
110(a) and 172 of the Clean Air Act, 42 
U.S.C. 7410(a) and 7502.

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
Relations.

Dated: September 10,1982.
Dick Whittington,
Regional Administrator.
(FR Doc. 82-30905 Filed 11-9-82; 8:45 am]

BILUNG CODE «560-50-»»

40 CFR Part 52 
[A -5-FR L 2212-2(a)l 
Approval and Promulgation of 
Implementation Plans, Indiana;
Proposed Approval of Revision 
a g e n c y : Environmental Protection 
Agency (EPA).
a c t io n : Proposed rulemaking.

SUMMARY: On November 24,1981, the 
Indiana Air Pollution Control Board 
submitted a revision to the ozone and 
total suspended particulates portion of 
its State Implementation Plan (SIP). The 
revision is in the form of an operating 
permit for JefTboat, Incorporated; 
Jeffersonville, Indiana. EPA is proposing 
to approve this revision. 
d a t e : Comments on this revision and on 
the proposed EPA action must be 
received by December 10,1982. 
ADDRESSES: Copies of the SIP revision 
are available at the following addresses 
for review:
Environmental ftotection Agency,
Region V, Air Programs Branch,
230 South Dearborn Street,
Chicago, Illinois 60604
Indiana Air Pollution Control Division,
Indiana State Board of Health,
1330 W est Michigan Street,
Indianapolis, Indiana 46206 

Comments on this proposed rule 
should be addressed to: (Please submit 
an original and five copies, if possible). 
Gary Gulezian, Chief, Regulatory 

Analysis Section, Air Programs 
Branch, USEPA, Region V, 230 South 
Dearborn Street, Chicago, Illinois 
60604.

FOR FURTHER INFORMATION CONTACT: 
Sharon Reinders, (312) 886-6034. 
SUPPLEMENTARY INFORMATION: On 
November 24,1981, the State of Indiana 
submitted a revision to its State 
Implementation Plait (SIP) for ozone and 
total suspended particulates. The 
revision consisted of an operating 
permit setting specific emission 
limitations for Jeffboat, Incorporated, 
located in Jeffersonville, Indiana.

On June 22,1982, EPA announced the 
availability of this revision and took 
final action to approve it. (47 FR 26832). 
In that notice, EPA advised the public 
that it was deferring the effective date of 
it approval for 60 days, until August 23, 
1982, to provide an opportunity for 
submittal of comments on the revision. 
EPA announced that if within 30 days of 
the publication of the approval notice 
we received notice that someone wished 
to submit adverse or critical comment, 
we would withdraw the approval and 
begin a new rulemaking by proposing
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the action and establishing a 30-day 
comment period. EPA also published a 
general notice announcing this special 
procedure on September 4,1981 (46 FR 
44476).

EPA has received notice that someone 
wishes to submit an adverse or critical 
comment. Therefore» in accordance with 
the procedure described above, EPA is 
today taking final action elsewhere in 
today’s Federal Register to withdraw its 
June 22,1982, approval of this revision to 
the Indiana SIP for ozone and total 
suspended particulates and, in this 
notice, is proposing to approve the 
revision. A detailed description of the 
revision and EPA’s rationale for 
proposing approval are found at 47 FR 
26832. Interested persons are invited to 
submit comments on this proposed 
approval. EPA will consider all 
comments received within 30 days of the 
publication of this notice.

Under Executive Order 12291, today’s 
action is not "Major”. The Office of 
Management and Budget has exempted 
this rule from the requirements of 
Section 3 of Executive Order 12291.
List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbon, Intergovernmental 
relations.
(Secs. 110,172 and 301(a), Clean Air Act, as 
amended (42 U.S.C. 7410, 7502, and 7601(a))

Dated: August 25,1982.
Valdas V. Adamkus,
Regional Administrator.
|FR Doc. 82-30923 Filed 11-9-82; 8:45 amj 
BILLING CODE 6 5 60-50-M

40 CFR Part 86
[AMS-FRL-2221-4J

Control of Air Pollution From New 
Motor Vehicles and New Motor Vehicle 
Engines; Designation of High-Altitude 
Locations
AGENCY: Environmental Protection 
Agency (EPA).
a c t io n : Notice of proposed rulemaking.

s u m m a r y : This proposed action would 
revise the present designation of high- 
altitude locations to exclude those 
counties in states which do not have an 
auto-related air quality problem at high- 
altitude. Specifically, it would exclude 
all of the currently designated high- 
altitude counties in Arizona, Idaho, 
Montana, Nebraska, Oregon, Texas, and 
Wyoming. This redesignation would 
take effect upon promulgation and 
would apply to the sale of 1983 model 
year light-duty vehicles and 1983 and

later model year light-duty trucks. The 
sale of both low-altitude and high- 
altitude vehicles would be allowed in 
areas excluded from the high-altitude 
requirements.
d a t e s : EPA will hold a public hearing 
on this notice only if it is requested to do 
so by November 22,1982. Requests for a 
public hearing should be sent to the 
Agency contact person listed below. If a 
hearing is requested, its time and place 
will be announced in a subsequent 
Federal Register notice. Written 
comments on this proposal will be 
accepted until December 10,1982, or 
until 30 days after the close of the 
hearing, should one be held. 
a d d r e s s e s : Written comments should 
be submitted (preferably 4 copies) to: 
Central Docket Section (A-130), 
Environmental Protection Agency, 
Docket No. A -82-31,401 M Street, S.W., 
Washington, D.C. 20460. Docket No. A - 
82-31 is located in the U.S. EPA, Central 
Docket Section, West Tower Lobby, 
Gallery I, 401 M Street, S.W., 
Washington, D.C. 20460. The docket may 
be inspected between 8 a.m. and 4 p.m. 
on weekdays. As provided in 40 CFR 
Part 2, a reasonable fee may be charged 
for photocopying.
FOR FURTHER INFORMATION CONTACT:
Mr. Daniel P. Heiser, Emission Control 
Technology Division, U.S.
Environmental Protection Agency, 2565 
Plymouth Road, Ann Arbor, MI 48105, 
(313) 668-4274.
SUPPLEMENTARY INFORMATION:

I. Background
This proposed rulemaking action 

would revise the present designation of 
counties in which high-altitude vehicles 
are required to be sold. Before 
presenting the details of this proposed 
revision, however, it will be helpful to 
explore the basis for EPA’s high-altitude 
motor vehicle program and those details 
which specifically relate to the 
designation of high-altitude counties.
A. Need for High-Altitude Emission 
Standards

EPA has found that light-duty motor 
vehicles which demonstrate compliance 
with only low-altitude emission 
standards generally emit about 50 
percent more exhaust hydrocarbons 
(HC) and 100 percent more carbon 
monoxide (CQ) when tested at 5,300 feet 
above sea level. Also, in most high- 
altitude urban areas, motor vehicles 
account for more than half of the total 
HC emissions and almost all of the CO 
emissions. The HC emissions in the 
presence of summer sunlight contribute 
to numerous violations of the National 
Ambient Air Quality Standard (NAAQS)

for oxidant in certain high-altitude 
metropolitan areas. Similarly, CO 
emissions in stable winter atmospheric 
conditions cause numerous violations of 
the NAAQS for CO. Although progress 
is being made in reducing the severity of 
air pollution episodes in these 
metropolitan areas, specifically 
controlling emissions from high-altitude 
motor vehicles (including 1984 and later 
LDTs) is needed to help assure that the 
NAAQS for ozone and CO are attained 
and maintained in the future.
B. Current High-Altitude Program

Mandatory high-altitude emission 
standards for 1982-83 light-duty motor 
vehicles were promulgated along with 
regulations to implement the standards 
on October 8,1980 (45 FR 66984), under 
EPA’s general rulemaking authority 
contained in section 202(a) of the Clean 
Air Act (“the Act”). These rules are 
consistent with the requirements for 
such standards that were established by 
Congress in section 202(f) of the Act.

The regulations which implement the 
current high-altitude standards were 
carefully designed to maximize model 
availability in high-altitude areas (a 
problem with EPA’s 1977 high-altitude 
regulations), while at the same time 
minimizing the cost of the regulations 
and avoiding any adverse impact on the 
low-altitude fleet. One of the regulatory 
provisions included to achieve these 
goals was a requirement that, in order to 
market a vehicle anywhere in the 
nation, the vehicle must either 
automatically meet both the low- and 
the high-altitude standards, or be 
capable of being modified to do so. This 
protects model availability at high- 
altitude since manufacturers must 
certify vehicles to the high-altitude 
standards in order to sell them at low 
altitude. Once resources for certification 
are expended, manufacturers are likely 
to sell such vehicles at high altitude to 
recover their investment. Also, by 
allowing vehicles to be modified from 
their low-altitude configurations to 
comply with the standards at high 
altitude, the cost of these regulations to 
the nation is minimized since high- 
altitude emission control hardware is 
required only on those vehicles sold in 
high-altitude areas. However, the 
regulations generally restrict any such 
modifications to engine operating - 
parameters, such as the air/fuel ratio of 
the carburetor, so that the vehicle 
modifications are not excessively 
expensive.

These provisions, in most cases, result 
in two different versions of the same 
model being sold in various parts of the 
nation: a low-altitude version and a
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high-altitude version. This requires that 
certain areas be designated as “high- 
altitude” areas and that low-altitude 
vehicles be prohibited from being sold 
there. The criteria used to designate 
high-altitude counties up to this time 
have focused solely on the altitude of 
the county; specifically, whether 75 
percent or more of both the land area 
and population residence were above
4,000 feet (45 F R 14079). The criteria did 
not address each county's need for the 
emission reductions resulting from the 
program since: (1) The cost of the 
program was expected to be small and 
would actually improve vehicle fuel 
economy, and (2) no adverse comments 
were received when the criteria were 
proposed.

In a petition to the Administrator 
dated April 6,1982, the Arizona 
Congressional Delegation requested that 
EPA amend its criteria for designation of 
areas as "high-altitude” areas. In that 
petition, the delegation stated that the 
five Arizona counties currently 
obligated to comply with EPA’s high- 
altitude regulations have no record of 
violation of the Natural Ambient Air 
Quality Standards (NAAQS) for CO or 
ozone. They further commented that 
high-altitude regulations were designed 
to alleviate problems in metropolitan 
areas such as Denver and Salt Lake 
City. Therefore, they recommended that 
areas without automobile-related air 
quality problems be eliminated from the 
present high-altitude regulations. After 
careful consideration of their request, 
the Agency agreed with the delegation’s 
basic premise and stated EPA’s intent to 
develop and propose new criteria for the 
designation of high-altitude areas. This 
notice of Proposed Rulemaking carries 
out that intent.

As the high-altitude program for 1984 
and later model year light-duty trucks is 
expected to be very similar to that 
described above, the designation of 
high-altitude counties will remain an 
important aspect of the program well 
into the future.
II. Redesignation Criteria

The new high-altitude designation 
criteria would exclude from EPA’s high- 
altitude program the counties currently 
designated in seven states. These seven 
states are: Arizona, Idaho, Montana, 
Nebraska, Oregon, Texas, and 
Wyoming. The states do not have any 
high-altitude counties which are in 
violation of the National Ambient Air 
Quality Standards for CO and ozone. 
The four remaining states, Colorado, 
Nevada, New Mexico, and Utah, all 
have a number of high-altitude areas in 
violation of these standards. The basis 
for this redesignation and thè discussion

of other alternatives considered by EPA 
are presented below.

A. Issues
In this proposal, EPA is attempting to 

address two important issues affecting 
the designation of a high-altitude 
county: (1) Whether the emission 
reductions of EPA’s high-altitude 
program are needed to attain adequate 
air quality in that area, and (2) whether 
the inclusion of that area in the program 
is needed to attain adequate air quality 
elsewhere. Both questions are important 
since, if the answer is no in both cases, 
even a small regulatory burden, such as 
a small increase in vehicle cost or a 
minor reduction in model availability, is 
not justified.

The first question can be adequately 
addressed by simply determining 
whether a state has requested an 
extension of the December 31,1982 
deadline for compliance with the 
NAAQS for CO or ozone for any high- 
altitude counties. Newer vehicles, 
regardless of whether their emissions at 
high-altitude are specifically controlled, 
will emit less than the vehicles they 
replace in the great majority of cases. 
Also, stationary source contributors to 
CO and ozone levels in the atmosphere 
are not expected to be a problem. Thus, 
future attainment is assured for those 
areas now in attainment. Those counties 
currently out of compliance are 
sufficiently so that their inclusion in the 
program does not appear controversial.

The second question is more difficult 
to address. There are two ways in which 
vehicles sold in one county affect 
attainment in another. One, vehicles 
owned by residents of one county are 
often driven into another or their 
emissions may be transported by wind 
and contribute to the air quality 
problems in another county. Two, 
people residing in one county can cross 
county lines to purchase a vehicle. This 
latter possibility is the more important 
of the two for two reasons: (1) The 
higher emitting vehicle spends most of 
its time in the area with the air quality 
problem, and (2) the population 
densities of non-violating counties in 
close proximity to violating counties are 
very low and neither the vehicles in 
non-violating counties nor their 
emissions significantly affect air quality 
in the violating regions.

Two possible barriers are apparent 
which tend to prevent the purchase of 
vehicles in other locales: (1) A state line 
and (2) distance. The state line appears 
to be the stronger of the two because of 
the need to transfer title, registration, 
etc., after purchase, and because it 
provides the state with a written record 
of the transfer of a newly purchased

vehicle from another state. A state 
attempting to prevent the out-of-state 
purchase of low-altitude vehicles by its 
residents would have readily available 
information for enforcement. Thus, it 
would appear possible to exclude all the 
current high-altitude counties in a given 
state, if none of those counties had an 
auto-related air quality problem and 
none contributed significantly to the air 
quality problem in a nearby county in 
another state.

The distance barrier is only important, 
then, within a state with a high-altitude 
air quality problem. There are four such 
states, Colorado, Nevada, New Mexico, 
and Utah.

Each has a number of cities where the 
NAAQS for CO and ozone are being 
violated, but many of the current high- 
altitude counties are quite distant from 
these cities. Still, it is possible to travel 
to purchase a vehicle from these areas 
with little or no record being normally 
available of the transfer. Also, most of 
the high-altitude counties in these states 
are at least somewhat economically 
connected to the violating cities. Thus, 
their inclusion in the program along with 
those cities may also have its 
conveniences (e.g., vehicle trading 
between dealers). From this, and the 
fact that EPA has received no complaint 
from anyone in those four states about 
their inclusion in the program, it would 
appear that the distance barrier is both 
less effective and less important than 
the state-line barrier.

B. Alternatives
EPA considered two alternative 

designation criteria for proposal. One 
would exclude all of the high-altitude 
counties in a state when no such county 
in that state was in violation of the 
NAAQS for CO and ozone (state-line 
option). The other would exclude these 
counties and, in addition, those counties 
in the other four states which were 
sufficiently distant from violating cities 
(state-line and distance option). 
Retaining high-altitude counties in states 
other than those with air quality 
problems was not considered since none 
of these counties appears to affect the 
air quality of the violating counties 
significantly.

The difference between the two 
alternative approaches is that the state
line and distance option would exclude 
additional high-altitude counties in the 
four states with air quality violations on 
the basis that counties sufficiently 
distant have no impact on the violating 
areas. The advantage of this difference 
is that additional counties would be 
excluded, increasing the savings due to 
redesignation. One disadvantage is it
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would be difficult to define a sufficient 
distance that did not appear somewhat 
arbitrary. Also, the exclusion of the 
additional counties could reduce the 
market for vehicles with high-altitude 
configurations by up to 50 percent from 
present levels, as opposed to 20 percent 
for the state-line option. An effect this 
large could begin to affect model 
availability adversely and increase the 
cost of the program in the remaining 
areas significantly. Lastly, EPA has not 
received any complaints about the 
present designation criteria from parties 
associated with the four states with 
violating areas. Thus, the overall 
regulatory burden on those areas 
appears to be reasonable.

Overall, the disadvantages of the 
state-line and distance option appeared 
to outweigh its advantages. Thus, EPA 
has chosen to propose the state-line 
option, which would exclude all of the 
present high-altitude counties in the 
seven states without air quality 
violations and would retain all of the 
present high-altitude counties in the four 
states with air quality violations. 
However, EPA requests comments on 
the state-line and distance option, even 
though it is not being proposed.

III. Implementation and Leadtime
EPA plans to effect any revised 

designation criteria immediately upon 
publication of the final rulemaking in 
order to realize its benefits as early in 
the 1983 model year as possible. This 
expeditious implementation should not 
have any adverse impacts since the 
proposed action does not impose any 
added restrictions, but only grants 
additional flexibility. Specifically, while 
auto dealers in the exempted counties 
would be able to sell low-altitude 
vehicles, they would still be allowed to 
sell high-altitude vehicles. If 
manufacturers were committed to the 
production of a fixed number of 1983 
high-altitude configurations, these 
vehicles could still be marketed and no * 
adverse impact should occur.
IV. Environmental Impact

EPA expects no significant adverse 
environmental impact to result from the 
proposed action. The CO and HC 
emissions may increase to some extent 
in the excluded areas over that which 
would have occurred without the 
revison proposed in this notice.
However, the ambient concentrations of 
CO and ozone in these areas are already 
below the National Ambient Air Quality 
Standards for these pollutants and 
further emission reductions are not 
needed. The CO and HC emissions of 
the 1983 and later model year low- 
altitude vehicles which would be sold
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under this proposed action are still 
lower than those of the vehicles being 
replaced. Thus, EPA expects that air 
quality in the excluded areas will still 
improve in the future even without the 
benefit of EPA’s high-altitude program.
V. Economic Impact

EPA expects this proposed action to 
produce a net savings for the nation. 
Fewer high-altitude vehicles would be 
sold in exluded areas and the additional 
cost of high-altitude modifications on 
these vehicles would be avoided. This 
cost savings would be approximately 
$23 per vehicle on the average.

The overall reduction in high-altitude 
vehicle sales (about 20 percent) could 
increase the cost of high-altitude 
standards for the remaining high- 
altitude areas. Some of the costs to 
manufacturers are fixed costs and 
would have to be spread over fewer 
vehicles. Also, the production runs of 
the various high-altitude components 
would be smaller, which would tend to 
increase cost. However, EPA does not 
expect this increase would be larger 
than $2-3 per vehicle and the high- 
altitude program in the remaining areas 
would still be cost effective and 
reasonable. Overall, the savings in the 
excluded counties would far outweight 
any additional costs in the remaining 
counties.

VI. Public Hearing
Any person requesting a public 

hearing should submit a request to the 
Agency contact indicated above by 
November 22,1982. If a hearing is 
requested, EPA will announce its date 
and location in the Federal Register.

If a hearing is held, the record of the 
hearings will be left open for 30 days 
following the close of the hearings to 
allow submission of rebuttal and 
supplementary information. Any 
documents submitted during this period 
should be sent to the EPA Central 
Docket Section at the address shown 
above (Docket No. A-82-31). It is also 
requested, but not required, that a copy 
of this submittal be sent directly to the 
Agency contact indicated above.

Commenters desiring to submit 
proprietary information should 
segregate that information from other 
comments to the greatest extent 
possible, and label it “Confidential 
Business Information.” Submissions 
containing such proprietary information 
should be sent directly to the Agency 
contact indicated above, and not to the 
Docket, to insure that proprietary 
information is not inadvertently placed 
in the public docket.

Information covered by such a claim 
will be disclosed by EPA only to the
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extent, and by means of the procedures, 
set forth in 40 CFR Part 2. If no claim of 
confidentiality accompanies the 
information when it is received by EPA, 
it may be made available to the public 
without further notice to the commenter.
VII, Authority \

Statutory authority for this proposal is 
provided by Sections 202 and 301(a) of 
the Clean Air Act (42 U.S.C. 7521 and 
7601). This action is also in accordance 
with the guidelines for establishing high- 
altitude regulations provided in Section 
202(f)(3) of the Clean Air Act. 
Specifically, the Administrator is 
required to consider and make a finding 
with respect to several factors, including 
“the likelihood that the adoption of such 
a high-altitude regulation will result in 
any significant improvement in air 
quality in any area to which it shall 
apply.”

Congress therefore intended that EPA 
consider the effects of high-altitude 
regulations on areas in which those 
regulations would apply. As discussed 
above, the regulations would not have 
any significant effect vis-a-vis the 
National Ambient Air Quality Standards 
in the counties which would be 
excluded from the high-altitude 
regulations. Even without high-altitude 
regulations, these counties should 
continue to experience reductions in 
vehicle-related pollutants.

Administrative Designation: Under 
Executive Order 12291 EPA must judge 
whether a regulation is “major” and 
therefore subject to the requirement of a 
Regulatory Impact Analysis. This 
regulation is not major because it 
involves no negative cost impacts and 
has no significant adverse effect on 
competition, productivity, investment 
employment or innovation.

This proposed regulation was 
submitted to the Office of Management 
and Budget for review as required by 
Executive Order 12291. Any comments 
from OMB to EPA and any EPA 
response to those comments are 
available for public inspection in the 
docket cited at the beginning of this 
preamble.

Effect on Small Entities: Section 605 
of the Regulatory Flexibility Act 
requires that the Administrator certify 
regulations that do not have a 
significant impact on a substantial 
number of small entities. I certify that 
this regulation indeed does not have any 
significant impact on small entities. 
Overall, this proposed action should 
reduce the regulatory burden on a large 
number of small entities, the auto 
dealers in the areas to be excluded.
Those dealers in the remaining areas
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may experience a slight increase in the 
cost of vehicles built to comply with the 
high-altitude regulations ($2-3 per 
vehicle). However, the economic effect 
of this increase would be slight and 
would be far outweighed by the benefits 
in the excluded areas.

Impacts of Reporting Requirements: 
This proposed rule does not affect the 
existing reporting requirements of EPA’s 
high-altitude emission control program.

List of Subjects in 40 CFR Part 86
Administrative Practice and 

procedure, Labeling, Motor vehicle 
pollution, Reporting and recordkeeping 
requirements.

Dated: November 4,1982.
Anne M. Gorsuch,
Administrator.

For the reasons set forth in the 
preamble, Part 86 of Chapter I, Title 40 
of the Code of Federal Regulations is 
proposed to be amended as follows:

1. Section 86.082-30 is amended by 
revising paragraph (a)(5) as follows:

§ 86.082-30 Certification.
(a) * * *
(5)(i) For the purpose of paragraph (a) 

of this section, a “designated high- 
altitude location“ is any county which 
has substantially all of its areas located 
above 1,219 meters (4,000 feet), and:

(A) Requested an extension past the 
attainment date of December 31,1982 
for compliance with either the National 
Ambient Air Quality Standards for 
carbon monoxide or ozone, as indicated 
in Part 52 (Approval and Promulgation 
of Implementation Plans) of this title; or

(B) Is in the same state as a county 
designated as a high-altitude location 
according to paragraph (A).

(ii) The designated high-altitude 
locations defined in paragraph (i) are 
listed below:
Designated High-Altitude Locations 
(Counties)

State of Colorado

Hinsdale Huerfano State of Utah

Jefferson Beaver Box Elder
Jackson 

Kit Carson
CarbonCache

Lake Las Animas Daggett Duchesne

La Plata Lincoln Davis

Larimer Emery

Mesa
Mineral

Montezuma
Montrose Garfield Grand

Moffat Morgan
Iron

Otero Ouray
Juab

Park
Pitkin

• Pueblo
Kane

Rio Blanco 
Rio Grande

Routt Millard

Piute

Morgan

Saguache San Miguel
RichSan [uan Summit

Teller Salt Lake Sevier
San Juan Summit

Washington Weld Sanpete

State of Nevada Tooele

Carson City Uintah Utah

Douglas Wasatch Weber

Elko Eureka Wayne
Esmeralda

Humboldt

Lander
Lincoln

Mineral

Nye

Lyon

Adams
Alamosa

Arapahoe
Archuleta

Pershing

Storey

Washoe White Pine

State of New Mexico
Bemadillo t

Catron
Colfax

Curry

De Baca

Grant Guadalupe

Harding Hidalgo

Lincoln Luna
Los Alamos

2. Section 86.084-30 is amended by 
revising paragraph (a)(5) as follows:

§ 86.084-30 Certification.
(a) * * *
(5)(i) For the purpose of paragraph (a) 

of this section, a “designated high- 
altitude location” is any county which 
has substantially all of its areas located 
above 1,219 meters (4,000 feet) and:

(A) Requested an extension past the 
attainment date of December 31,1982 
for compliance with either the National 
Ambient Air Quality Standards for 
carbon monoxide or ozone, as indicated 
in Part 52 (Approval and Promulgation 
of Implemention Plans) of this title; or

(B) Is in the same state as a county 
designated as a high-altitude location 
according to paragraph (A).

(ii) The designated high-altitude 
locations defined in paragraph (i) are 
listed below:
Designated High-Altitude Locations 
(Counties)

Boulder

Chaffee Costilla
Cheyenne Crowley
Clear Creek Custer
Conejos

Delta Dolores
Denvei Douglas

Eagle El Paso
Elbert

Fremont

Garfield Grand
Gilpin Gunnison

McKinley

Otero

Mora

Rio Arriba Roosevelt

Sandoval Santa Fe
San Juan Sierra
San Miguel Socorro

Taos Torrance

Union

State of Colorado
Adams Arapahoe
Alamosa Archuleta

Boulder

Chaffee Costilla
Cheyenne Crowley
Clear Creek 
Conejos

Custer

Delta Dolores
Denver Douglas

Eagle
Elbert

El Paso

Valencia
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. Fremont

Garfield
Gilpin

Grand
Gunnison

Hinsdale 
Jackson 
Kit Carson

Huerfano
Jefferson

Lake 
La Platta 
Larimer

Las Animas 
Lincoln

Mesa
Mineral
Moffat

Montezuma
Montrose
Morgan

Otero Ouray

Park
Pitkin

Pueblo

Rio Blanco 
Rio Grande

Routt

Saguache 
San Juan

San Miguel 
Summit

Teller

Washington Weld

Carson City
State of Nevada

Douglas

Elko
Esmeralda

Eureka

Humboldt

Lander
Lincoln

Lyon

Mineral

Nye

Pershing

Storey

Washoe White Pine

Bernadillo
Catron
Colfax

State of New Mexico 

Curry

De Baca

Grant Guadalupe

Harding Hidalgo

Lincoln 
Los Alamos

Luna

McKinley

Otero

Mora

Rio Arriba Roosevelt

Sandoval 
San Juan 
Sân Miguel

Santa Fe
Sierra
Socorro

Taos . Torrance

Union

Valencia

State of Utah
Beaver Box Elder

Cache Carbon

Daggett Duchesne
Davis

Emery

Garfield Grand

Iron

Juab

Kane

Millard Morgan

Piute

Rich

Salt Lake Sevier
San Juan Summit
Sanpete

Tooele

Uintah Utah
W asatch Weber
Wayne

(FR Doc. 82-30907 Filed 11-9-82; 8:45 am] 

BILLING CODE 6560-50-M

40 CFR Part 180

[PP 2E2658/P258; PH-FRL 2239-8]

Malathion; Proposed Tolerance
AGENCY: Environmental Protection 
Agency (EPA). 
a c t io n : Proposed rule.

Su m m a r y : This notice proposes that a 
tolerance be established for residues of 
the insecticide malathion in or on the 
commodity sunflower seeds. The 
proposed regulation to establish a 
maximum permissible level for residues 
of the insecticide in or on the commodity 
was submitted, pursuant to a petition, 
by the Interregional Research Project 
No. 4 (IR—4).
d a t e : Comments must be received op or 
before November 26,1982. 
a d d r e s s : Written comments to: 
Emergency Response Section, Process 
Coordination Branch, Registration 
Division (TS-767C), Environmental 
Protection Agency, Rm> 716B, CM#2,
1921 Jefferson Davis Highway,
Arlington, VA 22202.
FOR FURTHER INFORMATION CONTACT: 
Donald Stubbs (703-557-1192) at the 
above address.
SUPPLEMENTARY INFORMATION: The 
Interregional Research Project No. 4 (IR— 
4), New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers

University, New Brunswick, NJ 08903, 
has submitted pesticide petition number 
2E2658 to EPA on behalf of the IR-4 
Technical Committee and the 
Agricultural Experiment Stations of 
Minnesota, North Dakota, and South 
Dakota, and the National Sunflower 
Association.

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of a tolerance for residues 
of malathion [O,O-dimethyl 
dithiophosphate of diethyl 
mercaptosuccinate) resulting from 
postharvest application, in or on the raw 
agricultural commodity sunflower seeds 
at 8.0 parts per million (ppm).

The data submitted in the petition and 
other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the . 
tolerance is sought. The toxicological 
data considered in support of the 
proposed tolerance included rat acute 
oral studies with LD50 values of 1,000 to 
1,845 milligrams (mg)/kilogram(kg); an 
80-week rat feeding study with a no- 
observed-effect level (NOEL) for 
oncogenic effects of 8,150 ppm (highest 
dose tested); a 47-day (voluntary) 
human feeding study with a NOEL of 0.2 
mg/kg/day for cholinesterase inhibition; 
a rat teratology study (single dose, 
injected intraperitoneal) with a NOEL of 
900 mg/kg; and a rec-assay mutagenicity 
study which was negative.

The acceptable daily intake (ADI), 
based on the human feeding study 
(NOEL of 0.2 mg/kg/day) and using a 10- 
fold safety factor, is calculated to be
0.02 mg/kg of body weight (bw)/day.
The maximum permitted intake (MPI) 
for a 60-kg human is calculated to be 1.2 
mg/day. The theoretical maximum 
residue contribution (TMRC) from 
existing-lolerances for a 1.5 kg daily diet 
is calculated to be 6.13 mg/day; the 
current action will increase the TMRC 
by 0.00360 mg/day (0.06 percent). The 
current action will utilize an additional 
0.30 percent of the ADI. The Agency has 
concluded that the amount of malathion 
added to the human diet from the 
proposed use will not significantly 
increase dietary exposure.

The nature of the residues is 
adequately understood and an adequate 
analytical method, gas-liquid 
chromatography, is available for 
enforcement purposes. There are 
presently no actions pending against the 
continued registration of this chemical.

Based on the above information 
considered by the Agency, currently 
established tolerances for meat and milk 
are adequate to cover any residues
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resulting from sunflower seed meal used 
as anumal feed; the tolerance 
established by amending 40 CFR 180.111 
would protect the public health. It is 
proposed, therefore, that the tolerance 
be established as set forth below.

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 15 days after 
publication of this notice in the Federal 
Register that this rulemaking proposal 
be referred to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food, Drug, and Cosmetic Act.

Interested persona are invited to 
submit written comments on the 
proposed regulation. As provided for in 
the Administrative Procedure Act (5 
U.S.C. 553(d)(3)), the comment period 
time is shortened to less than 30 days 
because o f the necessity to provide 
expeditiously a  means to control the 
stored grain insect complex infesting 
stored sunflower seeds. Comments must 
bear a notation indicating the document

control number, “[PP 2E2658/P258]”. All 
written comments filed in response to 
this petition will be available in the 
Emergenqy Response Section, 
Registration Division, at the address 
given above from 8:00 a.m. to 4:00 p.m., 
Monday through Friday, except legal 
holidays.

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance - 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).
(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346a(e)))

List of Subjects in 40 CFR Part 180
Administrative practice and 

procedure, Agricultural commodities, 
Pesticides and pests.

Dated: October 27,1982.
Robert V. Brown,
Acting Director, Registration Division, Office 
o f Pesticide Programs.

PART 180—[AMENDED]
Therefore, it is proposed that 40 CFR 

18Q.111 be amended by adding and 
alphabetically inserting the raw 
agricultural commodity sunflower seeds 
to read as follows:

§ 180.111 Malathion, tolerances for 
residues.
★  ★  + * . *

Commodities Parts per 
million

Sunflower seeds (Post-H)....................
*

8.o
. Î *

[FR Doc. 82-30420 Filed 11-9-82; 8:45 am] 
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Notices

This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of. documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of 
Management and Budget
November 5,1982.

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information:

(1) Agency proposing the information 
collection; (2) title of the information 
collection; (3) form number(s), if 
applicable; (4) how often the information 
is requested; (5) who will be required or 
asked to report; (6) an estimate of the 
number of responses; (7) an estimate of 
the total number of hours needed to 
provide the information; (8) an 
indication of whether section 3504(h) of 
Pub. L. 96-511 applies; (9) name and 
telephone number of the agency contact 
person.

Comments and questions about the 
items in the listing should be directed to 
the agency person named at the end of 
each entry. If you anticipate commenting 
on a form but find that preparation time 
will prevent you from submitting 
comments promptly, you should advise 
the agency person of your intent as early 
as possible.

Copies of the proposed forms and 
supporting documents may be obtained 
from: Richard J. Schrimper, Statistical 
Clearance Officer (202) 447-6201.
Revised
• Agricultural Marketing Service 
Hops of Domestic Production—

Marketing Order No. 991 
On occasion, annually, biennially 
Farms: 6,938 responses; 16,060 hours; not

applicable under 3504(h)
Robert Boersma (202) 447-2256

Federal Register

Voi. 47, No. 218

Wednesday, November 10, 1982

Extension
• Agricultural Marketing Service 
Walnuts Grown in California—

Marketing Order No. 984 
On occasion, monthly, annually 
Businesses or other institutions: 18,950 

responses; 33,445 hours; not 
applicable under 3504(h)

Robert Boersma (202) 447-2256
• Animal apd Plant Health Inspection 

Service
Request for Reimbursable Overtime 

Services 
PPQ 192 
On occasion
Individuals, businesses or other 

institutions: 2,000 responses; 166 
hours; not applicable under 3504(h) 

L. M. Sedgewick, Jr. (301) 436-8584
• Agricultural Marketing Service 
Request for Classification
CN 357 
On occasion
Businesses or other institutions: 3,000 

responses; 250 hours; not applicable 
under 3504(h)

Loyd R. Frazier (202) 447-5506 
Richard J. Schrimper,
Statistical Clearance Officer.
[FR Doc. 82-30879 Filed « -« -8 2 ;  8:45 am]

BILLING CODE 3410-01-M

Cooperative State Research Service

Committee of Nine; Meeting
In accordance with the Federal 

Advisory Committee Act of October 6, 
1972 (Pub. L. 92-463, Stat. 770-776), the 
Cooperative State Research Service, 
announces the following meeting:

Name: Committee of Nine.
Date: December 8,1982.
Time: 8:00 a.m.-5:00 p.m.
Place: Committee Meeting Room 303A, 

Agriculture Building, University of Arizona, 
Tucson, Arizona 85721.

Type of Meeting: Open to the public. 
Persons may participate in the meeting as 
time and space permit.

Comments: The public may file written 
comments before or after the meeting with 
the contact person listed below.

Purpose: To evaluate and recommend 
proposals for cooperative research on 
problems that concern agriculture in two or 
more States, and to make recommendations 
for allocation of regional research funds 
appropriated by Congress under the Hatch 
Act for research at the State agricultural 
experiment stations.

Contact Person for Agenda and More 
Information: Dr. Estel H. Cobb, Recording

Secretary, U.S. Department of Agriculture, 
Cooperative State Research Service, 
Washington, D.C. 20250; telephone: 202/447- 
4329.

Done at Washington, D.C., this 5th day of 
November 1982.

W. I. Thomas,
Administrator, Cooperative State Research 
Service.
[FR Doc. 82-30876 Filed 11-9-82; 8:45 am]

BILLING CODE 3410-03-M

Packers and Stockyards 
Administration

Farmers Livestock Feeder Pig Sale, 
Ky.; Deposting of Stockyards

It has been ascertained, and notice is 
hereby given, that thé livestock markets 
named herein, originally posted on the 
respective dates specified below as 
being subject to the Packers and 
Stockyards Act, 1921, as amended (7 
U.S.C. 181 etseq.J, no longer come 
within the definition of a stockyard 
under said Act and are, therefore, no 
longer subject to the provisions of the 
Act.

Facility No., name and location of stockyard Date of 
posting

KY-132 Farmers Livestock Feeder Pig 
Sale, Mayfield, Kentucky.

Oct. 20. 1970.

Notice or other public procedine has 
not proceded promulgation of the 
foregoing rule. There is no legal 
justification for not promptly deposting 
a stockyard which is no longer within 
the definition of that term contained in 
the Act.

The foregoing is in the nature of a 
change relieving a restriction and may 
be effective in less than 30 days after 
publication in the Federal Register. This 
notice shall become effective November
10,1982.
(42 Stat. 159, as amended and supplemented; 
7 U.S.C. 181 et seq.)

Done at Washington, D.C., this 3rd day of 
November 1982.

Jack W. Brinckmeyer,
Chief, Financial Protection Branch, Livestock 
Marketing Division.
[FR Doc. 82-30878 Filed 11-9-82; 8:45 am]

BILLING CODE 3410-02-M
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Wisner Sales Co., Inc., Nebr.; Proposed 
Posting of Stockyards

The Chief, Financial Protection 
Branch, Packers and Stockyards 
Administration, United States 
Department of Agriculture, has 
information that the livestock markets 
named below are stockyards as defined 
in section 302 of the Packers and 
Stockyards Act, 1921, as amended (7 
U.S.C. 202), and should be made subject 
to the provisions of the Act.
NE-191 Wisner Sales Co., Inc., Wisner.

Nebraska

Notice is hereby given, therefore, that 
the said Chief, pursuant to the authority 
delegated under the Packers and 
Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.J, proposes to designate 
the stockyards named above as posted 
stockyards subject to the provisions of 
the Act as provided in section 302 
thereof.

Any person who wishes to submit 
written data, views, or argument 
concerning die proposed designation, 
may do so by filing them with the Chief, 
Financial Protection Branch, Packers 
and Stockyards Administration, United 
States Department of Agriculture, 
Washington, D.C. 2025a by November
26,1982.

All written submissions made 
pursuant to this notice shall be made 
available for public inspection in the 
office of the Chief of the Financial 
Protection Branch during normal 
business hours.

Done at Washington, D.C., this 3rd day of 
November 1982.
Jack W. Brinckmeyer,
Chief, Financial Protection Branch, Livestock 
Marketing Division.
[FR Doc. 82-30877 Filed 31-8-82-, 6:45 amj 

BILLING CODE 3410-02-43

CIVIL AERONAUTICS BOARD

[ Docket 41075]

International Air Associates, Inc., 
Fitness Investigation; Assignment of 
Proceeding

This proceeding has been assigned to 
Chief Administrative Law Judge Elias C. 
Rodriguez. Future communications 
should be addressed to him.

Dated at Washington, D.C., November 3. 
1982.

Elias C. Rodriguez,
Chief Administrative Law Judge.
[FR Doc. 82-30871 Filed 11-0-82; 8:45 ami 

BILLING CODE 6320-01-M

[Dockets 38019 and 38961; Order 82-11-23]

Notice of Order Concerning Mail Rates

Order 82-11-23, November 4,1982, 
Dockets 38019 and 38961, establishes a 
new mail rate structure for the state of 
Alaska. It also proposes new final intra- 
Alaska service mail rates retroactive to 
January 1,1981. FOR FURTHER 
INFORMATION CONTACT: Joseph W. 
Bolognesi, Bureau of Domestic Aviation 
(202) 673-5333, or James E. Gardner, 
Bureau of International Aviation (202) 
673-5391.

Copies of the order are available from 
the CAB Distribution Section, Room 100, 
1825 Connecticut Avenue, N.W., 
Washington, D.C. 20428. Persons outside 
the Washington Metropolitan area may 
send a postcard request.

By the Civil Aeronautics Board: November 
4,1982.
Phyllis T. Kay lor.
Secretary.
[FR Doc. 82-30872 Filed 11-0-82; » 45  *m j 

BILLING CODE 6320-01-M

[Docket 31290; Order 82-11-33]

Order Concerning Standard Industry 
Fare Level

Order 82-11-33, November 5,1982, 
Docket 31290, denies an application for 
exemption from the interim Standard 
Industry Fare Level requested by United 
Air Lines, f o r  f u r t h e r  in f o r m a t io n  
c o n t a c t : Julien R. Schrenk, Bureau of 
International Aviation, (202] 673-2598.

Copies of the order are available from 
the CAB Distribution Section, Room 100, 
1825 Connecticut Avenue, NW„ 
Washington, D .C  20428. Persons outside 
the Washington Metropolitan area may 
send a postcard request.

By the Civil Aeronautics Board, November 
5,1982.

Phyllis T. Kaylor,
Secretary,
[FR Doc. 82-30673 Sled  t l -« -8 2 , » 4 5  am]
Billing Code 6320-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

[A -423 -0 7 7 , A -4 2 7 -0 7 8 , and A -428-0821

S u g a r  From France, Belgium, and the 
Federal Republic of Germany; 
Preliminary Results of Administrative 
Review of Antidumping Finding
a g en cy :  International Trade 
Administration, Commerce.

a c t io n : Notice of preliminary results of 
administrative review of antidumping 
finding.

s u m m a r y : The Department of 
Commerce has conducted an 
administrative review of the 
antidumping finding on sugar from 
France, Belgium, and the Federal 
Republic of Germany, The review covers 
the thirteen known exporters and third- 
country resellers of this merchandise to 
the United States and the period June 1, 
1981 through May 31,1982. There was no 
known shipments to the United States 
during the period and there are no 
known unliquidated entries.

As a result of the review, the 
Department has preliminarily 
determined to require cash deposits of 
estimated antidumping duties on future 
entries equal to the margins calculated 
on the last known shipments. Interested 
parties are invited to comment on these 
preliminary results.
EFFECTIVE DATE: November i a  1982.
FOR FURTHER INFORMATION CONTACT: 
Arthur N. DuBois or Susan Crawford, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 2023a  
telephone (202)377-3®)!.
SUPPLEMENTARY INFORMATION:

Background
On January 25,1982, the Department 

of Commerce (“the Department”) 
published in the Federal Register (47 FR 
3399) the final results o f its last 
administrative review of the 
antidumping finding cm sugar from 
France, Belgium, ami the Federal 
Republic of Germany (44 FR 33878, June 
13,1979) and announced its intent to 
conduct the next administrative review 
by the end of June 1983. As required by 
section 751 of the Tariff Act of 1930 
(“the Tariff Act”), the Department has 
now conducted that administrative 
■review.

Scope of the Review
Imports covered by the review are 

shipments o f sugar, both raw and 
refined, currently classifiable under item 
numbers 155.2025,155-2045, and 155.3000 
of the Tariff Schedules of the United 
States Annotated (TSUSA).

The Department knows of thirteen 
exporters and third-country resellers of 
sugar to the United States from France, 
Belgium, and the Federal Republic of 
Germany. The review covers all thirteen 
and the period June 1,1981 through May
31,1982. There were no known 
shipments to the United States during 
the period and there are no known 
unliquidated entries.
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Preliminary Results of the Review
As a result of our review, we 

preliminarily determine that, as 
provided for in § 353.48(b) of the 
Commerce Regulations, a cash deposit 
of estimated antidumping duties of 102 
percent, 103 percent, and 121 percent, 
based on the margins calculated on the 
last known shipments of this 
merchandise, shall be required on all 
shipments of sugar from France,
Belgium, and the Federal Republic of 
Germany, respectively, entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final reuslts of this 
administrative review. The cash 
deposits shall be reduced by the amount 
of any estimated countervailing duty 
cash deposit, attributable to export 
subsidies, required at the time of entry. 
This deposit requirement shall remain in 
effect until publication of the final 
results of the next administrative 
review.

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 30 
days after the date o f publication or the 
first workday thereafter. The 
Department will publish the final results 
of the administratrive review including 
the results of its analysis of any such 
comments or hearing.

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (T9 U.S.C. 1675(a)(1)) 
and § 353.53 of the Commerce 
Regulations (19 CFR 353.53).

Dated: November 3,1982.
Judith H. Bello,
Acting Deputy Assistant Secretary for Import 
Administration.
[FR Doc. 82-30692 Filed 11-9-82: 8:45 am]

BILLING CODE 35W -25-M

[A-S63-081]

Polyvinyl Chloride Sheet and Film 
From Taiwan; Preliminary Results of 
Administrative Review of Antidumping 
Finding, Intent To Revoke in Part, and 
Tentative Determination To Revoke in 
Part
AGENCY: International Trade 
Administration, Commerce.
a c t io n : Notice of preliminary results of 
administrative review of antidumping 
finding, intent to revoke in part, and 
tentative determination to revoke in 
part.

s u m m a r y :  The Department of 
Commerce has conducted an 
administrative review of the 
antidumping finding on polyvinyl 
chloride sheet and film from Taiwan.
The redew covers the 46 known 
exporters and one third-country reseller 
of this merchandise to the United States 
currently covered by the finding. For all 
but two of die firms the review covers 
the period June 1,1980 through either 
May 31,1981, or June 30,1981.

As a result of this review the 
Department has preliminarily 
determined to assess dumping duties for 
certain exporters equal to the calculated 
differences between United States price 
and foreign market value on each of 
their shipments during their individual 
period of review.

The Department intends to revoke the 
finding with respect to Nan Ya Plastics 
Corporation. We published a tentative 
determination to revoke in part with 
respect to Nan Ya Plastics Corporation 
on June 26,1981. The Department has 
also tentatively determined to revoke 
the finding with respect to Cathay 
Plastic Industry Co., Ltd.

Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: November 10,1982.
FOR FURTHER INFORMATION CONTACT: 
Betty H. Laxague or Susan M. Crawford, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230 
(202-377-3801).
SUPPLEMENTARY INFORMATION: 

Background
On June 16,1981, the Department of 

Commerce (“the Department”) 
published in the Federal Register (46 FR 
33065) the preliminary results of its last 
administrative review and tentative 
determination to partially revoke the 
antidumping finding on polyvinyl 
chloride sheet and film from Taiwan. On 
September 23,1981, the Department 
published in the Federal Register (46 FR 
46983-4) the final results of the 
administrative review and announced 
its intent to conduct the next 
administrative review by the end of June 
1982. As required by section 751 of the 
Tariff Act of 1930 {“the Tariff Act”), the 
Department has now conducted that 
administrative review.

Scope of the Review
Imports covered by the review are 

shipment of unsupported, flexible, 
calendered polyvinyl chloride (“PVC”) 
sheet, film, and strips, over 6 inches in 
width and over 18 inches in length, and 
at least 0.002 inch but not over 0.020 
inch in thickness, currently classifiable

under item numbers 771.4312 and 
774.5590 of the Tariff Schedules of the 
United States Annotated (TSUSA).

The Department knows of a total of 46 
exporters and one third-country (Hong 
Kong) reseller to the United States of 
PVC sheet and film from Taiwan 
currently covered by the finding. For all 
but two of the firms the review covers 
the period June 1,1980 through either 
May 31,1981, or June 30,1981.

Twenty-one firms did not export PVC 
sheet and film to the U.S. during the 
periods reviewed. The estimated duty 
deposit rates for these firms will be the 
most recent information for each firm. 
Seven firms failed to respond to our 
questionnaire or provided insufficient 
information. For these non-responsive 
firms we used the best Information 
available to determine the assessment 
and estimated duty deposit rates. Thé 
best information available is the most 
recent rate for each firm.

The Department has preliminarily 
decided not to cover the following nine 
firms in this review or future section 751 
reviews:
Canal International Corp.
Hotsun Industrial Corp,
Interbond Ltd.
Jump International Corp,
P. R, Origináis Co., Ltd.
Progress Plastics Co., Ltd.
Richard Soong Co., Ltd.
St. Solid Co., Ltd.
Taiwan Eva Industrial Co., Ltd.

Our preliminary review of these firms 
indicates that merchandise exported by 
them is not subject to the finding.

The Department has preliminarily 
decided also not to cover thè following 
three firms in this review or future 
section 751 reviews:
Foremost Worldwide (Taiwan! Co., Ltd. 
Phoenix Enterprises Inc.
Tamer Enterprises Co.

Our preliminary review of these firms 
indicates that all have gone out of 
business.

This is not a proposal to revoke the 
finding with respect to these twelve 
firms. Should these firms begin 
exporting the covered merchandise to 
the U.S., we shall treat them as new 
exporters.
United States Price

In calculating United States price the 
Department used purchase price, as 
defined in section 772 of the Tariff Act. 
Purchase price was based on the packed 
delivered price either to an unrelated 
purchaser in the United States or to an 
unrelated Taiwanese trading company 
for export to the United States, as 
appropriate. Where applicable,
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deductions were made for ocean freight, 
insurance, U.S. and foreign inland 
freight, currency conversion expenses, 
and export license fees, in accordance 
with § 353.10 of the Commerce 
Regulations. Additions were made for 
both harbor dues and customs duties on 
imported raw materials not collected by 
reason of subsequent exportation in a 
finished product, in accordance with 
§ 353.io(d)(l)(ii) of the Commerce 
Regulations. Additions were also made 
for the amount of sales taxes, stamp 
taxes, and education taxes rebated upon 
exportation, but only to the extent that 
such taxes were incurred with respect to 
home market sales and were added to or 
included in the price of such or similar 
merchandise, ih accordance with section 
353.10(d)(l)(iii) of the Commerce 
Regulations. No other adjustments were 
claimed or allowed.

Foreign Market Value

In calculating foreign market value the 
Department used home market price, or 
constructed value when sufficient sales 
did not exist in the home market or to 
purchasers in third countries, all as 
defined in section 773 of the Tariff Act. 
Home market prices were based on 
delivered prices and were adjusted, 
where applicable, for inland freight, 
quantity and other discounts, a packing 
differential, credit cost differences, sales 
returns and allowances, technical 
assistance, certain advertising and sales 
promotions, and bad debt loss, in 
accordance with § § 353.14 and 353.15 of 
the Commerce Regulations. An 
adjustment claimed for advertising and 
sales promotion expenses involved in 
part advertising in technical magazines. 
The Department disallowed this portion 
of the advertising claim because it was 
not directly related to the sales of PVC 
sheet and film in the home market. No 
other adjustments were claimed or 
allowed.

Preliminary Results of Review

As a result of our comparison of 
United States price to foreign market 
value, we preliminarily determine that 
the following margins exist:

Manufacturer/exporter

Apex International Corp..................
Asiam International Inc....................
BL & GY International Co., Ltd.....
Brave Dragon Industries Ltd..........
Bueno Manufacturing C o ................
Cathay Plastic Industry Co., Ltd....
Cheng Hsung Corp........ „................
Chia Shiu Enterprises Corp......... .
Chien YW Enterprises Corp...........
Collins Co., Ltd...,......... ...............»...
Diamond Shamrock Trading 

Corp...................................... ............

Time period
Margin
(per-'
cent)

6/1/80-6/30/81
6/1/80-5/31/81 •11.37
6/1/80-6/30/81
6/1/80-5/31/81 •5.9
6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-6/30/81 ( ’)
6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-5/31/81 •5.9

6/1/80-5/31/81 ( ')

Manufacturer/exporter Time period
Margin
(per
cent)

Digest International Develop.
Cpip---------- ---------------------------

Dirkson Inc................................. ........
Easin Inc_______ _______________
Essex Sporting Goods....... .............
Everlasting Manufacturing Inc.......
Fashion Plastics Fabr. Co., Ltd.....
Formosa Shoe Industry..................
Fuji Industries Co. (Taiwan), Ltd...

Grand Asia Plastic Industry, Inc.... 
Gela & Co........
G. Gaily International Corp............
Heyward & Co., Ltd____ ___ _____
Holdcheer Corp. Ltd___...........__ _
Huihsin Trading Co., Ltd................
Jam ed e Corp......... ........ ...................
Jiffy Trading Co........—....................
K.E. & Kingston® Co., Ltd...............
Key Song International Co., Ltd....
Le Yang, Inc.....____ _____ ____.....
Long Joy Enterprises Co., Ltd.......
Mine Chung Knitting Co., Ltd........
Nan Lung Plastics Co., Ltd______
Nan Ya Plastics Corp.......................
Nanping Corp__________________
Odin Industrial Co., Ltd_____ ........
Paulko Enterprises___.............___
San Chlng Plastics............................
San Jing Enterprises Corp. Ltd.....
Sequence Co., Ltd........ ...................
Taiwan Upholstery Furniture

Export Supplies Ltd______ .........
Team Worldwide Corp_______ ___
Union Industries Ltd___ ____ ..........
Wen Fung Industries Co., Ltd.......
World Fashions Corp____ .....___ _
Yung Chieh Enterprises Co., Ltd.. 
Third-Country Reseller/Country: 

Lot Heng (PVC Co.). Ltd./ 
Hong Kong.........____   ........

6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-5/31/81
6/1/80-6/30/81
6/1/80-5/31/81
6/1/80-5/31/81

10/1/77-5/31/81
6/1/80-5/31/81

10/1/77-5/31/81
6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-5/31/81
6/1/80-5/31/81
6/1/80-6/30/81
6/1/80-5/31/81
6/1/80-5/31/81
6/1/60-5/31/81
6/1/80-6/30/81
6/1/80-5/31/81
6/1/80-6/30/81
6/1/80-6/30/81
6/1/80-5/31/81
6/1/80-6/30/81
6/1/80-5/31/81
6/1/80-5/31/81
6/1/80-5/31/81

6/1/80-5/31/81
6/1/80-6/30/81
6/1/80-5/31/81
6/1/80-5/31/81
6/1/80-6/30/81
6/1/80-5/31/81

6/1/80-5/31/81

■5.9

•5.9

5.9
>5.9
11.37
H
(*>
(')

•11.37
n
11.37

5.9

11.37

•11.37
&
11.37 

5.9
(')

•11.37
n
11.37 
•5.9

•11.37

•11.37

• No shipments during the period.

Intent To Revoke in Part
As result of our review we intend to 

revoke the finding on PVC sheet and 
film from Taiwan manufactured by Nan 
Ya. As provided for in § 353.54(e) of the 
Commerce Regulations, the firm has 
agreed in writing to an immediate 
suspension of liquidation and 
reinstatement of the finding if 
circumstances develop which indicate 
that PVC sheet and film produced by 
Nan Ya and sold directly or indirectly to 
the United States is being sold at less 
than fair value. If the finding is revoked 
with regard to this firm, it shall apply to 
unliquidated entries of PVC sheet and 
film produced and sold by Nan Ya, 
exported to the United States directly or 
indirectly through a Taiwanese trading 
company, and entered, or withdrawn 
from warehouse, for consumption on or 
after June 26,1981.
Tentative Determination To Revoke in 
Part

Cathay Plastic Industry Co., Ltd. 
(“Cathay”) has requested a revocation 
of the finding with regard to its 
shipments. This firm made all sales to 
the United States at not less than fair 
value or had de minimis margins for at 
least a two-year period. This firm has 
agreed in writing, as provided for in

§353.54(e) of the Commerce Regulations, 
to an immediate suspension of 
liquidation and reinstatement of the 
finding if circumstances develop which 
indicate that the merchandise thereafter 
imported into the United States is being 
sold by it directly or indirectly at less 
than fair value.

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 30 
days after the date of publication of this 
notice or the first workday thereafter. 
Any request for an administrative 
protective order must be made within 5 
days of the date of publication. The 
Department will publish the final results 
of the administrative review including 
the results of its analysis of any such 
comments or hearing.

The Department shall determine, and 
the U.S. Customs Service shall assess, 
dumping duties on all appropriate 
entries made with purchase dates during 
the time periods involved. Individual 
differences between United States price 
and foreign market value may vary from 
the percentages stated above. The 
Department will issue appraisement 
instructions on each exporter directly to 
the Customs Service.

Further, as provided for in § 353.48(b) 
of the Commerce Regulations, a cash 
deposit of estimated antidumping duties 
based upon the margins calculated 
above shall be required on all shipments 
of PVC sheet and film from those firms 
still covered by the finding entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review. These deposit 
requirements shall remain in effect until 
publication of the final results of the 
next administrative review.

This administrative review, intent to 
revoke in part, tentative revocation in 
part, and notice are in accordance with 
sections 751(a)(1) and (c) of the Tariff 
Act (19 U.S.C. 1675(a) (1), (c)) and 
§ § 353.53 and 353.54 of the Commerce 
Regulations (19 CFR 353.53, 353.54).

Dated: November 3,1982.

Judith Hippier Bello,
Deputy (for Policy) to the Deputy Assistant 
Secretary for Import Administration,

(FR Doc. 82-30891 Filed 11-0-82; 8:45 am]

BILLING CODE 3510-25-M
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Initiation of Countervailing Duty 
Investigation; Certain Automated Fare 
Collection Equipment and Parts 
Thereof From France
a g e n c y : International Trade 
Administration, Commerce.
ACTION: Initiation o f  countervailing duty 
investigation.

s u m m a r y : On die basis of a petition 
filed in proper form with the U.S. 
Department of Commerce, we are 
initiating a countervailing duty 
investigation to determine whether 
manufacturers, producers, or exporters 
in France of certain automated fare 
collection equipment and parts thereof 
receive benefits which constitute 
subsidies within the meaning of the 
countervailing duty law. We are 
notifying the U.S. International Trade 
Commission (TTC) of this action so that 
it may determine whether imports of 
AFC equipment are materially injuring, 
or threatening to materially injure, a 
U.S. industry. If the investigation 
proceeds normally, the ITC will 
announce its preliminary determination 
on or before November 26,1982, and we 
will announce ours on or before January 
5,1983.-
EFFECTIVE DATE: November 10,1982.
FOR FURTHER INFORMATION CONTACT: 
David L. Binder, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue NW., Washington,
D.C. 20230, (202) 377-1779. 
SUPPLEMENTARY INFORMATION:

Petition
On October 12,1982, we received a 

petition from counsel for Cubic Western 
Data, Inc. on behalf of the U.S. industry 
producing automated fare collection 
equipment and parts thereof (AFC 
equipment). In compliance with the 
filing requirements of section 355.26 of 
the Commerce Regulations (19 CFR 
355.26), the petition alleges that 
manufacturers, producers, or exporters 
in France receive subsidies within the 
meaning of section 771(5) of the Tariff 
Act of 1930, as amended (19 U.S.C. 
1677(5)) (the Act), and that imports of 
AFC equipment are materially injuring, 
or threatening to materially injure, a 
U.S. industry.

France is a “country under the 
Agreement” within the meaning of 
section 701(b) of the Act; therefore, Title 
VII of the Act applies to this 
investigation.
Initiation of Investigation

Under section 702(c) of the Act, we 
must determine, within 20 days after a

petition is filed, whether a petition sets 
forth the allegations necejssary for the 
initiation of a countervailing duty 
investigation and whether it contains 
information reasonably available to the 
petitioner supporting these allegations. 
We have examined the petition on AFC 
equipment and we have found that the 
petition meets these requirements.

Therefore, in accordance with section 
702(c) of the Act, we are initiating a 
countervailing duty investigation to 
determine whether manufacturers, 
producers or exporters in France receive 
benefits that constitute subsidies within 
the meaning o f section 771(5) of the Act. 
If our investigation proceeds normally, 
we will make our preliminary 
determination by January 5,1983.

Scope of the Investigation
The product covered by this 

investigation is automated fare 
collection equipment and parts thereof 
as currently provided for in items 676.15, 
676.25, 676.3a 676.52, 678.40 and 678.50 
of the Tariff Schedules o f the United 
States,
Allegations of Subsidies

The petitioner alleges that 
manufacturers, producers, or exporters 
in France receive from the government 
of France the following benefits which 
constitute subsidies:
• Preferentialloans
• Government conversion of shares to 

convertible debentures
• Capital grants
• Research and development assistance
• Preferential tax treatment
• Prepayment by state-owned 

corporations against future deliveries 
of equipment at terms inconsistent 
with commercial considerations

• Preferential export financing

Notification o f ITC
Section 702(d) of the Act requires us 

to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under an 
administrative protective order without 
the written consent of the Deputy 
Assistant Secretary for Import 
Administration.

Preliminary Determination by ITC
The ITC will determine by November

26,1982, whether there is a reasonable 
indication that imports of AFC 
equipment from France are materially

injuring, or threatening to materially 
injure, a U.S. industry. If its 
determination is negative, this 
investigation will terminate; otherwise, 
it will continue according to statutory 
procedures.
Judith Hippier Bello,
Acting Deputy Assistant Secretary for Import 
Administration.
November 1,1982.
[FR Doc. 82-30816 Filed 11-9-82; 8:45 am]

BILLING CODE 3510-25-M

National Oceanic and Atmospheric 
Administration

New England Fishery Management 
Council; Public Meetings
a g e n c y : National Marine Fisheries 
Service, NOAA.
s u m m a r y : The New England Fishery 
Management Council, established by 
Section 302 of the Magnuson Fishery 
Conservation and Management Act 
(Pub. L. 94-265), will meet to discuss 
reports of the demersal finfish oversight 
committee and of the ad hoc committee 
on gillnets; discuss results of the lobster 
public hearings; discuss foreign fishing 
matters as well as other fishery 
management and administrative 
matters.
DATES: The public meetings will 
convene on Tuesday, November 30,
1982, at approximately 10 a.m., and will 
adjourn at approximately 5 p.m., on 
Wednesday, December 1,1982. The 
meetings may be lengthened or 
shortened or agenda items rearranged, 
depending upon progress on the agenda.
ADDRESS: The meetings will take place 
at the King’s  Grant Inn, Danvers, 
Massachusetts.
FURTHER in f o r m a t io n : New England 
Fishery Management Council, Suntang 
Office Park, 5 Broadway (Route One), 
Saugus, Massachusetts 01906, 
Telephone: (617) 231-0422.

Dated: November 4,1982.
E. Craig Felber,
Chief, Management Services Staff, National 
Marine Fisheries Service.
[FR Doc. 82-30793 Filed 11-9-82; 8:45 am]

BILLING CODE 3510-22-M

Receipt of Modification
Notice is hereby given that Dr. 

Richard H. Lambertsen, University of 
Florida requested a modification to 
Permit No. 336 issued to him under the 
authority of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine
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Mammals (50 CFR Part 216) on October
17,1982.

Dr. Lambertsen requests additional 
authority to import specimen materials 
from all species of cetaceans taken 
legally in the North Atlantic Ocean.

Concurrent with the publication of 
this notice in the Federal Register the 
Secretary of Commerce is forwarding 
copies of this request to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors.

Written data or views, or requests for 
a public hearing on this modification 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, Department of 
Commerce, Washington, D.C. 20235, 
within 30 days of the publication of this 
notice. Those individuals requesting a 
hearing should set forth the specific 
reasons why a hearing on this particular 
request would be appropriate. The 
holding of such hearing is at the 
discretion of the Assistant 
Administrator for Fisheries.

All statements and opinions contained 
in this request are summaries of those of 
the Applicants and do not necessarily 
reflect the views of the National Marine 
Fisheries Service.

Documentation pertaining to the 
above modification request is available 
for review in the following offices:

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Street, NW., Washington,
D.C.;

Regional Director, National Marine 
Fisheries Service, Northeast Region, 
Federal Building, 14 Elm Street, 
Gloucester, Massachusetts 01930, and

Regional Director, National Marine 
Fisheries Service, Southeast Region,
9450 Koger Boulevard, St. Petersburg, 
Florida 13702.

Dated: November 3,1982.
R. B. Brumsted,
Acting Director, Office of Marine Mammals 
and Endangered Species, National Marine 
Fisheries Service.
[FR Doc. 82-30792 Filed 11-9-82; 8:45 am]

BILUNG CODE 3510-22-M

Office of the Secretary

Agency Forms Under Review by the 
Office of Management and Budget 
(OMB)

DOC has submitted to OMB for 
clearance the following proposals for 
the collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 
f Agency: Bureau of Economic Analysis.

Title: Schedule of Expenditures for 
Property, Plant and Equipment of U.S. District 
Investments Abroad.

Type 6f Request: Revision.
Burden: 1,300 respondents: 3,900 reporting 

hours.
Needs and Uses: Secures 3 years of data on 

property, plant and equipment expenditures 
of majority-owned foreign affiliates of U.S. 
companies. Required for the preparation of 
the international investment accounts of the 
United States.

Affected Public: U.S. corporations having 
foreign affiliates.

Frequency: Annually.
Respondent’s Obligation: Mandatory.
OMB Desk Desk Officer: Timothy Sprehe, 

395-4814.
* * * * *

Agency: International Trade 
Administration.

Title: Request for Special Priorities 
Assistance.

Type of Request: Extension.
Burden: 1,800 respondents; 900 reporting 

hours.
Needs and Uses: The information collected 

is required for the enforcement and 
administration of the delegated authority of 
the Defense Production Act of 1950, as 
amended. Used to assist defense contractors 
to make timely delivery of products, 
materials and services in support of 
authorized national defense and energy 
programs.

Affected Public: Producers and suppliers of 
industrial products, materials and services.

Frequency: On occasion.
Respondent’s Obligation: Required to 

obtain or retain benefit.
OMB Desk Officer: Ken Allen, 395-3785. 

* * * * *

Ageqcy: International Trade 
Administration.

Title: Controlled Material Requirements for 
Class A Products.

Type of Request: Extension.
Burden: 2,000 respondents; 500 reporting 

hours.
Needs and Uses: The information collected 

is required for the enforcement and 
administration of the delegated authority of 
the Defense Production Act, as amended. 
Used to manage the consumption and use of 
controlled material.

Affected Public: Suppliers using controlled 
materials to produce items to be incorporated 
in class “A” products by contractors.

Frequency: On occasion.
Respondent’s  Obligation: Mandatory.
OMB Desk Officer. Ken Allen, 395-3785.
Copies of the above information collection 

proposals can be obtained by calling or 
writing DOC Clearance Officer, Edward 
Michals (202) 377-4217, Department of 
Commerce, Room 6622,14th and Constitution 
Avenue, N.W., Washington, D.C. 20230.

Written comments and recommendations 
for the proposed information collections 
should be sent to the respective OMB Desk

Officer, Room 3235, New Exécutive Office 
Building, Washington, D.C. 20503.
Edward Michals,
Departmental Clearance Officer.
[FR Doc. 82-30817 Filed 11-9-82; 8:45 am]

BILLING CODE 3510-CW -M

COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS

Announcement of New Export Visa for 
Certain Cotton, Wool, and Man-Made 
Fiber Textile Products Exporeted From 
the Republic of Korea
November 4,1982. 
a g e n c y : Committee for the 
Implementation of Textile Agreements. 
a c t io n : A new export visa will be used 
for cotton, wook, and man-made fiber 
textile products in Categories 300-369, 
400-469, and 600-669, produced or 
manufactured in the Republic of Korea 
and exported to the United States under 
the terms of the Bilateral Cotton, Wool, 
and Man-Made Fiber Textile Agreement 
of December 23,1977, as amended, 
effective on January 1,1983.
(A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on February 28,1982 (45 FR 
13172), as amended on April 23,1980 (45 
FR 27463), August 12,1980 (45 FR 53506), 
December 24,1980 (45 FR 85142), May 5, 
1981 (46 FR 25121), October 5,1981 (46 
FR 48963), October 27,1981 (46 FR 
52409), February 9,1982 (47 FR 5926), 
and May 13,1982 (47 FR 20654))

s u m m a r y : The Government of the 
Republic of Korea has informed the 
Government of the United States of its 
intention to begin using a new export 
visa for cotton, wool, and man-made 
fiber textile products which are subject 
to the terms of the bilateral agreement 
between the two governments. The 
exempt certification established by 
directive to the Commissioner of 
Customs of August 22,1978 (38 FR 
23357) is not being changed but will be 
enclosed by a rectangular border in 
black ink, effective on January 1,1983, 
for exempt textile and apparel products 
exported on an aftter that date. 
Facsimiles of both the visa and exempt 
certification are published as enclosures 
to the letter to the Commissioner of 
Customs which follows this notice. 
EFFECTIVE DATE: The Government of the 
Republic of Korea will begin using the 
new export visa, effective on January 1, 
1983, for merchandise exported on and 
after that date. Merchandise exported 
from the Republic of Korea before
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January 1,1983 will not be denied entry 
for consumption, or withdrawal from 
warehouse for consumption, provided 
the visa is in accordance with 
requirements established before January 
1,1983.
FOR FURTHER INFORMATION CONTACT: 
William J. Boyd, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
Washington, D.C. 20230 (202/377-4212). 
SUPPLEMENTARY INFORMATION: On May 
25,1972 a letter dated May 19,1972 from 
the Chairman of the Committee for the 
Implementation of Textile Agreements 
to the Commissioner of Customs was 
published in the Federal Register (37 FR 
10605), which established an export visa 
requirement for certain specified textile 
and apparel products, produced or 
manufactured in the Republic of Korea 
and exported to the United States, 
pursuant to the terms of the bilateral 
cotton, wool, and man-made fiber textile 
agreement between the two 
governments. There is published below 
a letter from the Chairman of the 
Committee for the Inplementation of 
Textile Agreements to the Commissioner 
of Customs further amending the letter 
of May 19,1972 to provide for the use of 
a new export visa which will be used by 
the Government of the Republic of 
Korea, effective on January 1,1983, for 
textile and apparel products of cotton, 
wool, and man-made fibers in 
Categories 300-369,400-469, and 600- 
669, exported on and after January 1, 
1983. Merchandise exported prior to 
January 1,1983 shall not be denied entry 
for lack of the new visa provided it is 
accompanied by the previously 
authorized visa.
Paul T, O’Day,
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
November 4,1982.

Committee for the Implementation of Textile 
Agreements
Commissioner of Customs,
Department of the Treasury, Washington,

D.C. 20229
Dear Mr. Commissioner: This directive 

further amends, does not cancel, the directive 
of May 19,1972 from the Chairman of the 
Committee for the Implementation of Texitle 
Agreements that directed you to prohibit 
entry into the United States for consumption 
and withdrawal from warehouse for 
consumption of cotton, wool, and man-made 
fiber textile products in certain designated 
categories, produced or manufactured in the 
Republic of Korea, for which the Government 
of the Republic of Korea has not issued an 
appropriate export visa.

Effective on January 1 ,1983, the directive 
of May 19,1972 is further amended to provide 
for the use of a new export visa, fully 
described below, for cotton, wool, and man
made fiber textile products in Categories 300-

369, 400-469, and 600-669, produced or 
manufactured in the Republic of Korea and 
exported on and after that date. Merchandise 
exported before January 1,1983 which has 
been visaed in accordance with previously - 
established procedures shall not be denied 
entry.

The new export visa will be printed in 
black ink on the front of the commercial 
invoice (Special Customs Invoice or other 
successor document) and will include the 
number, date of issue, and correct category 
and correct quantity of the merchandise. This 
information will be enclosed by a rectangular 
border in black ink. The visa will be signed 
by an official designated by the Government 
of the Republic of Korea. A facsimile of the 
new visa is enclosed.

A facsimile of the exempt certification 
stamp which is not being changed is also' 
enclosed to show the rectangular border with 
which it will be enclosed, effective on 
January 1,1983, for exempt textile products 
exported on and after that date.

The action taken with respect to the 
Government of Republic of Korea and with 
respect to imports of cotton, wool, and man
made fiber textile products from the Republic 
of Korea has been determined by the 
Committee for the Implementation of Textile 
Agreements to involve foreign affairs 
functions of the United States. Therefore, 
these directions to the Commissioner of 
Customs, which are necessary for the 
implementation of such actions, fall within 
the foreign affairs exception to the rule- 
making provisions of 5 U.S.C, 533. This letter 
will be published in the Federal Register.

Sincerely,
Paul T. O’Day,
Acting Chairman, Committee for the 
Implementation of Textile Agreements.

’M l f t S l f d  OF COMMERCE «  INDUSTRY.
TEXTILE EXPORT V IS A .

NO. s 2 A 3 0 3 6 t» D 0 0 0 0 H  
DATE 0 ?  ISSU E» MAX. 1 3 .  8 2  
CAT. NO.I 6A0D . .
QUANTITY» 1 0 0  (UN ITjDOZ)

9 7 o i .S - .0 - ,
DIRECTOR EXPORT D IV I S IO N . 

REPUBLIC OF KOREA

Facsimiles of Export Visa and Exempt Certification 
Stamps for Certain Cotton, Wool, and Man-Made 
Fiber Textile Products Exported From the 
Republic of Korea to the United States Effective 
on January 1,1983

[FR Doc. 62-30815 Filed 11-9-62; 8:45 am]

BILLING CODE 3510-25-M

COMMODITY FUTURES TRADING 
COMMISSION
Proposed Amendments to the Clearing 
House Rules of the New York 
Mercantile Exchange
a g e n c y : Commodity Futures Trading 
Commission.
a c t io n : Notice of proposed contract 
market rule amendments.

s u m m a r y : The New York Mercantile 
Exchange (“NYME”) has submitted 
amendments to its Clearing House rules. 
The proposed amendments are aimed at 
ensuring and strengthening the financial 
integrity of the NYME and address the 
following areas: (1) Increasing the 
minimum capital requirements; (2) 
establishing position limits; (3) 
increasing the contribution to the 
Guaranty Fund and clarifying the 
procedure for withdrawal of funds; and
(4) requiring the submission of 
semiannual reports and the notification 
of decreases in minimal capital of 20 
percent or more. The Commodity 
Futures Trading Commission 
(“Commission”) has determined that the 
proposed amendments are of major 
economic significance and that 
accordingly publication of the proposed 
amendments is in the public’s interest, 
will assist the Commission in 
considering the views of interested 
persons, and is consistent with the 
purposes of the Commodity Exchange 
Act.
d a t e : Comments must be received on or 
before January 10,1983.
ADDRESS: Interested persons should 
submit their views and comments to 
Jane K. Stuckey, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street, N.W., Washington, D.C. 20581. 
Reference should be made to NYME 
Clearing House rules.
FOR INFORMATION CONTACT: De’Ana }. 
Hamilton, Division of Trading and 
Markets, Commodity Futures Trading 
Commission, 2033 K Street, N.W., 
Washington, D.C. 20581, (202) 354-8955. 
SUPPLEMENTARY INFORMATION: The 
Commodity Futures Trading 
Commission, in accordance with section 
5a(12) of the Commodity Exchange Act, 
("Act”) 7 U.S.C. 7a(12) (Supp. Ill 1979), 
has determined that the proposed 
amendments to the New York 
Mercantile Exchange’s Clearing House 
rules are of major economic 
significance. The proposed amendments 
are printed below using italics to 
indicate additions and brackets to 
indicate deletions:
New York Mercantile Exchange—Proposed 
Amendments of Clearing House Rules 

1. Amend paragraphs (F), (J), (K) and (L) of 
Rule 41.05 as follows:
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(F) Applications for membership in the 
Clearing House shall be accompanied by the 
applicant’s balance sheet prepared and 
certified to by a certified public accountant 
and sworn to as to the substantial accuracy 
by the applicant whose signature shall be 
acknowledged. The balance sheet of the 
applicant shall show a [net] working capital 
(as defined in rule 41.23) [(current assets less 
liabilities}] of not less than $500,000 
[$250,000.00). [The computation of net capital 
shall not include the amount of the Guaranty 
Fund contribution. The Clearing House 
Committee, subject to the approval of the 
Board, has the right to waive or alter such 
requirements of an applicant.] 
* * * * *

[(]) Members of the Clearing House shall 
submit to the President, annually, a copy of 
their balance sheet as of the close of their 
fiscal year. The balance sheet shall be 
prepared and certified to by a certified public 
accountant and sworn to as to the substantial 
accuracy by the Exchange Member of the 
partnership, corporation or association 
whose signature shall be acknowledged. The 
President may waive this requirement, in the 
case of Clearing Members who are also 
members of the New York Stock Exchange 
where their audit is not made on an annual 
basis.]

[The balance sheet must show net capital 
in an amount at least equal to the prevailing 
requirements for new applicants to the 
Clearing House. When the prevailing 
requirement is increased, the Clearing 
Committee, subject to the approval of the 
Board, shall select a date by which all 
members of the Clearing House must meet 
the new requirements.]

[Upon request at any time by the Clearing 
House Committee or the President, a Clearing 
Member shall furnish a current balance 
sheet.]

[(k) Should the net capital of a Clearing 
Member fall below the requirements for his 
membership in the Clearing House, he shall 
notify the President immediately.]

[(L)] (J) Where a Clearing Member 
guarantees more than six qualified floor 
traders he shall have, in addition to the 
[$250,000.00 of minimum net] capital required 
for each Clearing Member, an additional 
$40,000.00 of [net] working capital for the 
quarantee of each floor trader in excess of 
six.

2. Amend paragraphs (A) and (E) of Rule 
41.06 as follows:

(A) Contributions
Each clearing member shall deposit, and 

keep deposited, with the Exchange [an 
indemnity bond in the amount of $25,000.00, 
or] the sum of [$25,000.00] $50,000 in cash, or 
[$30,000.00]—$60,000 face value of United 
States Treasury Bills having not more than 
one year to maturity (of which only [$25,000] 
$50,000 of cash proceeds shall be considered 
as the contribution), or such other amount as 
may be determined by the Board as a 
contribution to the Guaranty Fund. The sums 
so deposited shall collectively constitute a 
fund known as the “Guaranty Fund’’ and 
shall be used as provided in the Rules to 
reimburse the Exchange for any loss 
sustained by the Exchange as a result of the 
failure [default] of [the] any Clearing Member 
to discharge his obligations in accordance 
with the Rules.
* * ★  * *

[(E) Payment of Losses]

[If a Clearing Member shall be unable to 
pay immediately any deficit owing by such 
member to the Exchange, the contribution to 
the Guaranty Fund of such member shall first 
be utilized and the amount of any remaining 
deficit shall, until collected from such 
member! be made good by the application of 
such portion of the surplus of the Exchange 
as the Board determines to be available for 
the purpose. And if the amount thus 
•transferred from the surplus be not sufficient 
to cover the entire loss, the balance of such 
loss shall be made up by an assessment in 
equal shares on each of the Exchange 
members.]"

3. Adopt a new Rule 41.22 as follows:
41.22 POSITION LIMITS
(A) Defined Terms. For purposes of this 

Rule, the following terms shall have the 
meanings set forth below, unless the context 
otherwise requires:
“capital” shall mean the working capital (as 
defined in rule 41.23 of a clearing member, (1) 
increased by an amount equal to (a) the face 
amount of any approved letter of credit 
issued to the Clearing House for the capital 
account of such clearing member and (b) fifty 
percent of the working capital of any person 
that issues an approved Guarantee to the 
Clearing House for the capital account of 
such clearing member, and (2) decreased by 
an amount equal to fifty percent of the 
working capital of such clearing member for 
each approved Guarantee such member 
issues to the Clearing House for the capital 
account of another clearing member; 
provided, however, that the capital of a 
clearing member may not be increased by 
letters of credit and/or guarantees by more 
than 100% of such member’s working capital, 
"net interest” shall mean the number of 
contracts equal to (1) with respect to any 
clearing member, the sum of the net interest 
carried in the customer account and the 
proprietary account of such clearing member 
and (2) with respect to the customer account 
or the proprietary account of any clearing 
member, the difference between the gross 
open long and the gross open short positions 
in any futures contract which such clearing 
member may carry with Clearing House in 
such account.

“net straddles" shall mean (1) with respect to 
any clearing member, the sum of the net 
straddles carried in the customer account and 
the proprietary account of such clearing 
member and (2) with respect to the customer 
account or the proprietary account of any 
clearing member, the number of contracts 
equal to the lesser of (a) the sum of the net 
long positions, if any, in each delivery month 
in any futures contract which such clearing 
member may carry with the Clearing House 
in such account or (b) the sum of the net short 
positions, if any, in each delivery month in 
any futures contract which such clearing 
member may carry with the Clearing House 
in such account.
“weighted net interest” or “weighted net 
straddles” shall mean the net interest or net 
straddles in any futures contract multipled by 
the weighting factor for such futures contract 
prescribed in paragraph (F) of this Rule.

(B) Aggregate Position Limits. Except as 
provided in paragraphs (D) and (E) of this 
Rule, no clearing member may have a

weighted net interest or weighted net 
straddles in all futures contracts combined in 
excess of the amounts set forth in the chart 
below opposite the line showing the range 
including such clearing member's capital:

Capital (millions of 
dollars)

Weighted
net

interest

Weighted
net

straddles
Total1

Super margin level 3 .......... 22,000 25,000 25,000
Super margin level 2 .......... 21,000 24,000 24,000
Super margin level 1 .......... 20,000 23,000 23,000
Over 50.................................. 19,000 21,500 21.500
35 to 50................ ............... 16,000 20,000 20,000
25 to 35 ................................. 13,000 18,500 18,500
20 to 25................................. 10,000 17,000 17,000
15.5 to 20........................ ..... 7,500 15,500 15,500
10.5 to 15 .5 .......................... 6,000 14,000 14,000
8.0 to 10.5............................. 4,500 12,500 12,500
5.5 to 8 .0 .................... ........... 3,500 11,000 11,000
4.5 to 5.5__________ ____ 2,500 9.000 9,000
3.5 to 4 5 ............................... 2,000 8,000 8,000
2.5 to 3.5............................ . 1,500 7,000 7,000
2.0 to 2.5............. .................. 1,000 6,000 6,000
1.5 to 2.0............................... 800 5,000 5,000
1.0 to 1.5.............................. 800 4,000 4,000
0.75 to 1.0.............. ...... 400 3,000 3,000
0.5 to 0 75............. ................ 250 2,000 2,000
0.25 to 0.5............................ 150 1,000 1,000.

‘ Weighted net straddles and weighted net interest

(C) Single Contract & Single Month Limits. 
Except as provided in paragraphs (D) and (E) 
of this Rule, no clearing member may have a 
weighted net interest or weighted net 
straddles in any one futures contract in 
excess of 66 percent of such member’s 
aggregate position limit under paragraph (B) 
of this Rule or in any current delivery month 
of a futures contract in excess of 40 percent 
of such member’s aggregate position limit 
under paragraph (B) of this Rule.

(D) Super Margin Deposits. Any clearing 
member may have a weighted net interest or 
weighted net straddles in excess, of the limits 
established under paragraphs (B) and (C) of 
this Rule, and may have expanded position 
limits up to, but not in excess of, the weighted 
net interest and weighted net straddles 
allowed three levels above such member’s 
limit under paragraphs (B) and (C) of this 
Rule, if such clearing member deposits with 
the Clearing House (in addition to all other 
deposits for margins, fees or other charges 
that may be required) an amount of 
additional margin for each weighted net 
interest or weighted net straddles in excess 
of such memher’s position limit as follows:

Level 
above 
that 

set as 
the 

clear
ing 

mem
ber's 
posi
tion 
limit

Super margin required 
for each excess 

weighted net interest or 
excess total weighted 

net interest and 
weighted net straddle

Super margin required 
for each excess 

weighted net straddle

1 Two times the original 
margin required for a 
net position in a 
futures contract, at 
the highest rate of 
original margin 
required for any

Two times the straddle 
margin required for a 
futures contract, at 
the highest rate of 
straddle margin 
required for any 
futures contract.

futures contract.
2  Three times the original 

margin required for a 
net position in a 
futures contract, at 
the highest rate of 
original margin 
required for any 
futures contract.

Three times the straddle 
margin required for a 
futures contract, at 
the highest rate of 
straddle margin 
required for any 
futures contract.
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Level 
above 

that 
set as 

the 
clear

ing 
mem
ber’s 
posi
tion 
limit

Super margin required 
for each excess 

weighted net interest or 
excess total weighted 

net interest and 
weighted net straddle

Super margin required 
for each excess 

weighted net straddle

3 Four times the original Four times the straddle
margin required for a margin required for a
net position in a futures contract at
futures contract, at the highest rate of
the highest rate of straddle margin
original margin required for any
required for-any 
futures contract

futures contract

Such deposits shall be made at the same time 
and in the same form and manner, and shall 
otherwise be subject to the same Rules, as 
original margin deposits.

(E) Other Position Limits. The Board (or its 
designee), in its discretion, may at any time 
establish position limits for any one or more 
clearing members which are higher or lower 
than, or otherwise differ from, those 
established pursuant to paragraphs (B)-(C), 
or change the amount of additional margin 
required pursuant to paragraph (D), based on 
the Board’s evaluation of the financial and 
operational capacity of such clearing member 
and such other factors as the Board, in its 
discretion, considers appropriate, including 
but not limited to, (1) the business needs and 
financial condition of the clearing member,
(2) the number of memberships on other 
clearing organizations held by the clearing 
member and the average number of contracts 
cleared through other clearing organizations 
each day by the clearing member, (3) the 
extent to which the clearing member trades 
and clears for either customer accounts, 
proprietary accounts, or both, (4) the length of 
time the clearing member has held a 
membership with the Clearing House, (5) the 
total open positions of the clearing member 
regularly maintained With the Clearing House 
and other commodity clearing organizations, 
and (6) such other factors as the Board, in its 
discretion, considers appropriate. No clearing 
member shall have a weighted net interest or 
weighted net straddles in excess of any such 
limits established by the Board.

Any clearing member whose position limit 
is set at a level less than the maximum set 
forth in the chart in paragraph B of this Rule 
opposite the line showing the range including 
such member’s capital may file a written 
request with the Board for an increase of 
such limits, supporting such request with 
such evidence as the clearing member may 
desire. Thereupon, the Board, with or without 
a hearing as it may consider proper, shall 
take such action thereon as it may deem 
appropriate.

(F) Weighting Factors. The weighting 
factors for computing weighted net interest 
and weighted net straddles in any futures 
contract shall be (i) in the case of 
palladium futures contracts, (ii) %, in the case 
of platinum futures contracts, (iii) f t  in the 
case of round white potato futures contracts, 
and (iv) 1, in the case of any other Exchange 
futures contracts; provided, however, that (a) 
if the original margin required for any such 
futures contract under Rule 41.08A is

increased by 100 percent or more during any 
period of ten consecutive business days, the 
weighting factor for such futures contract 
shall be increased by 100 percent, unless the 
Board, in its discretion, determines that no 
change in weighting factors should be made 
and (b) if the original margin required for any 
such futures contract under Rule 41.08A is 
decreased by 50 percent or more during any 
period of ten consecutive business days, the 
weighting factor shall be decreased by 50 
percent (but not below the minimum amounts 
set forth above), unless the Board, in its 
discretion, determines that no change in 
weighting factors should be made.

(G) Liquidation o f Excess Positions. Any 
clearing member that exceeds its position 
limits under this Rule shall transfer or 
liquidate any futures contracts in excess of 
the position limits within such time as the 
President, in consultation with the Board, 
may prescribe and shall report to the 
President when such excess has been 
reduced. If a clearing member fails to transfer 
or liquidate any excess futures contracts 
within the time prescribed by the President, 
the President may liquidate such excess in 
accordance with Rule 41.26.

4. Adopt a new rule 41.23 as follows:
41.23 MINIMUM CAPITAL 

REQUIREMENTS
(A) Working Capital Defined. For purposes 

of this Rule, the term “working capital” shall 
mean (1) in the case of any person which is a 
futures commission merchant, “adjusted net 
capital” computed in accordance with 
Commission regulation 1.17, and (2) in the 
case of any other person, “adjusted net 
capital” as defined above or, at the election 
of such person, the amount by which current 
assets exceed current .liabilites, computed in 
accordance with generally accepted 
accounting principles.

(B) Financial Requirements. Each clearing 
member shall have a maintain m inimum 
working capital of $500,000, exept that any 
clearing member who was a member of the 
Clearing House on July 21,1982 shall not be 
required to comply with such m inim um 
financial requirements until [insert date two 
years after CFTC approval of this Rule]; 
provided that during such period such 
member shall have and maintain minimum 
working capital in an amount equal to the 
minimum net captial required under the Rules 
in effect prior to July 21,1982.

5. Adopt a new Rule 41.24 as follows:
41.24 FINANCIAL REPORTING
(A) Semiannual Reports. Each c le a ring 

member shall file with the Clearing House or . 
its designated agent, within ninety days after 
the close of each fiscal year of such member, 
a copy of such member’s balance sheet and 
income statement as of the close of such 
fiscal year, certified by an independent public 
accountant. Each clearing member shall also 
file with the Clearing House or its designated 
agent, within forty-five days after the close of 
the second quarter of each fiscal year of such 
member, a copy of such member’s balance 
sheet and income statement as of the close of 
such quarter, certified by the chief financial 
officer of the clearing member. These 
reporting requirements may be satisfied by 
filing with the Clearing House a copy of 
Commission form 1-FR or Part II of the

Securities and Exchange Commission 
Financial and Operational Combined 
Uniform Single (“FOCUS’!) Report, certified 
by an independent public accountant or the 
chief financial officer of the clearing member, 
as many be required.

(B) Reports to Other Regulatory 
Authorities. Each clearing member shall also 
promptly file with the Clearing House or its 
designated agent a copy of any financial 
statement which such clearing member may 
file with the Commission, any registered 
national securities exchange, any commodity 
exchange or any other clearing Organization.

(C) Impairment o f Capital Reports. In the 
event that the working capital of any clearing 
member at any time falls below (i) the 
working capital shown on the last financial 
statement theretofore supplied by such 
clearing member to the Clearing House by 
more than 20% or (ii) the minimum working 
capital required by Rule 41.23, such clearing 
member shall immediately so advise the 
Clearing House in writing.

(D) Other Financial Reports. The Clearing' 
House may at any time and from time to time 
require any or all clearing members, in its 
discretion, to file with the Clearing House, or 
another person designated by the Clearing 
House, sudyddditional financial information, 
authenticated in such manner, as the Clearing 
House may from time to time determine.

(E) Accountants Reports. The qualifications 
and reports of accountants for clearing 
members must meet the requirements set 
forth in Commission regulations and must be 
satisfactory to the Clearing House.

6. Adopt a new Rule 41.25 as follows:
41.25 PROTECTION OF CLEARING 

HOUSE
(A) Clearing M em ber Assets. If a clearing 

member fails promptly to discharge any 
obligation to the Clearing House, its margins 
on deposit with the Clearing House, its 
deposit in the Guaranty Fund, and any of its 
other assets under the control of the Clearing 
House shall be applied by the Clearing House 
to discharge the obligation. If the failure to 
discharge the obligation involves a default in 
the customer account of the clearing member, 
all of such assets (whether held for the 
proprietary or customer account) shall be 
available to discharge the obligation. If such 
failure involves a default in the proprietary 
account of the clearing member, only that 
portion of such assets as are held for the 
proprietary account shall be available to

*  discharge the obligation. The clearing 
member shall immediately make up any 
deficiencies in its margin or its deposits in the 
Guaranty Fund resulting from such 
application.

(B) Other Assets. If the margin, deposits in 
the Guaranty Fund and other assets of the 
Clearing member under the control of the 
Clearing House are insufficient to satisfy all 
of the clearing member’s obligations to the 
Clearing House, and if the clearing member 
fails to pay the Clearing House the amount of 
any such deficiency within one business day, 
the amount of the deficiency shall be paid 
from the following sources of funds, each 
such source to be completely exhausted 
before the next following source is applied:
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(1) First, such Clearing House or Exchange 
funds as the Board, in its discretion, may 
determine to apply;

(2) Second, the Guaranty Fund deposit of 
each clearing member in equal shares; and

(3) Third, such assets as may be available 
from assessments made against clearing 
members pursuant to paragraph (C) of this 
Rule.

Any amount so paid shall be deemed a loss' 
to the Clearing House and shall be a liability 
of the defaulting clearing member to the 
Clearing House.

(C) Assessments. Except as provided in 
paragraph (D) of this Rule, if there is a 
deficiency remaining after the Guaranty Fund 
has been exhausted as provided in paragraph 
(B) of this Rule, each clearing member (except 
the defaulting clearing member and any 
insolvent clearing member) shall be required, 
subject to the limitations in this Rule, to pay 
an assessment in an amount determined by 
the Board, in accordance with the following 
procedure:

(1) If such deficiency is attributable to" 
futures contracts involving a particular 
commodity, each clearing member (except 
the defaulting clearing member and any 
insolvent clearing member) shall be required 
to pay an amount equal to the sum of (a) and 
(b) below:

(a) An amount equal to fifty percent of such 
remaining deficiency multiplied by a fraction, 
the numerator of which is the number of 
futures contracts involving that commodity 
cleared by such clearing member during the 
nine-month period preceding the default, and 
the denominator of which is the number of 
futures contracts involving that commodity 
cleared during such nine-month period by all 
clearing members (excluding the defaulting 
clearing member and any insolvent clearing 
member).

(b) An amount equal to fifty percent of such 
remaining deficiency multipied by a fraction, 
the numerator of which is the average daily 
gross open position of such clearing member 
in futures contracts involving that commodity 
on each day during the nine-month period 
preceding the default, and the denominator of 
which is the average daily gross open 
position of all clearing members in futures 
contracts involving that commodity on each 
day during such nine-month period 
(excluding the defaulting clearing member 
and any insolvent clearing member).

(2) If such deficiency is attributable to 
future contracts involving more than one 
commodity, each clearing member (except 
the defaulting clearing member and any 
insolvent clearing member) shall be required 
to pay an amount equal to the sum of (a) and 
(b) below:

(a) An amount equal to fifty percent of such 
remaining deficiency multiplied by a fraction, 
the numerator of which is the number of 
futures contracts involving any commodity 
cleared by such clearing member during the 
nine-month period preceding the default, and 
the denominator of which is the number of 
futures contracts involving any commodity 
cleared during such nine-month period by all 
clearing members (excluding the defaulting 
clearing member and any insolvent clearing 
member).

(b) An amount equal to fifty percent of such 
remaining deficiency multiplied by a fraction,

the numerator of which is the average daily 
gross open position of such clearing member 
in all futures contracts on each day during 
the nine-month period preceding the default, 
and the denominator of which is the average 
daily gross open position of all clearing 
members in all futures contracts on each day 
during such nine-month period (excluding the 
defaulting clearing member and any insolvent 
clearing member).

(3) Notwithstanding paragraphs (1) and (2) 
of this Rule, no clearing member shall be 
required to pay, as an assessment, any 
amount in excess of (a) 25 percent of such 
clearing member’s working capital shown on 
its last financial statement filed with the 
clearing House pursuant to Rule 41.24, or (b) 
ten million dollars ($10,000,000), whichever is 
less, during any period of ten consecutive 
business days (the "Maximum Assessment”). 
The difference, if any, between the amount 
that would be assessed against any clearing 
member pursuant to paragraph (1) or (2) of 
this Rule and the Maximum Assessment for 
any such clearing member, shall be 
considered a deficiency and shall be 
assessed against clearing members 
(excluding the defaulting clearing member, 
any insolvent clearing member and any 
clearing member which has paid the 
Maximum Assessment) in accordance with 
paragraphs (1) or (2) and this paragraph (3) 
until the entire deficiency is paid or every 
clearing member (except the defaulting 
clearing member and any insolvent clearing 
member) has paid the Maximum Assessment, 
and any such assessment shall be considered 
part of a single assessment, without regard to 
the times when they are made, for purposes 
of determining the Maximum Assessment.

(4) Notwithstanding paragraphs (1) and (2) 
of this Rule, a clearing member which pays 
an assessment in accordance with this 
paragraph (c) and gives the Clearing House 
written notice of withdrawal from 
membership within ten business days after 
such assessment is made shall not be subject 
to any further assessment after4he date such 
notice is received by the Clearing House, 
except that such clearing member shall 
continue to be liable for any assessment 
made pursuant to the second sentence of 
paragraph (3) of this Rule, up to the 
Maximum Assessment.

(5) Any assessments made pursuant to this 
Rule shall be paid by each clearing member 
not more than one business day after written 
notice of any such assessment shall have 
been delivered to such clearing member.

(d) Cancelled Assessments. 
Notwithstanding paragraph (C) of this Rule, 
no clearing member shall be assessed if there 
would be a deficiency after all clearing 
members (excluding the defaulting clearing 
member and any insolvent clearing member) 
pay the Maximum Assessment

(E) Charges Against Guaranty Funds. In 
the event it shall become necessary as 
provided in paragraph (B)(2) of this Rule to 
apply all or in part of the Guaranty Fhnd to 
meet any clearing member’s obligations to 
the Clearing House, each clearing member 
shall be liable to make good any deficit in its 
deposit upon demand by the Clearing House.

(F) Insolvent Members. In the event that 
clearing members are assessed as provided in

paragraph (C) of this Rule, any insolvent 
clearing member who has been excluded 
from the assessment shall nonetheless be 
liable to the Clearing House/or the amount of 
the assessment that otherwise would have 
been imposed on such clearing member.

(G) Recovery of Losses. If a loss for which 
Guaranty Fund deposits have been applied or 
clearing members have been assessed is 
afterward recoverd by the Clearing House in 
whole or in part, the net amount of such 
recovery (after deducting legal fees and any 
other costs of collection incurred by the 
Clearing House) shall be paid as follows:

(1) First, to clearing members who made 
payments to the Clearing House pursuant to 
paragraphs (C) or (F) of this Rule, whether or 
not they are still clearing members, in 
proportion to the amounts so asessed, until 
all such clearing members shall have been 
repaid the full amount so assessed or the net 
amount of such recovery shall have been 
exhausted;

(2) Second, to clearing members against 
whose Guaranty Fund deposits the deficiency 
was charged pursuant to paragraph (B)(2) of 
this Rule, whether or not they are still 
clearing members, in proportion to the 
amounts charged against their respective 
deposits but limited to the amounts so 
charged; and

(3) The balance, if any, to any purpose the 
Board, in its discretion, may approve.

(H) Clearing Member Definition. For the 
purpose of this Rule, the term “clearing 
members” shall include any person from 
whom the clearing House accepted a futures 
contract for clearance House accepted a 
futures contract for clearance within the nine- 
month period preceding the date on which 
the defaulting clearing member’s contracts 
were closed, whether or not such person is a 
member of the Clearing House at the time of 
the default or at the time when this Rule is 
applied to pay deficiencies or to allocate 
amounts recovered pursuant to paragraph (g) 
of this Rule.

7. Adopt a new Rule, 41.26 to replace 41.09 
as follows:

41.26 LIQUIDATION OF ACCOUNTS
(A) Liquidation Required. Upon the 

occurrence of a default described in Rule 
41.25(A), and upon such other occurrences as 
may be specified in the Rules, the President 
shall promptly cause all futures contracts 
then outstanding between the defaulting 
clearing member (whether for customer or 
proprietary accounts) and the Clearing House 
to be liquidated pursuant to paragraphs (B) or
(C) of this Rule, unless such futures contracts 
are transferred to the account of another 
clearing member.

(B) Liquidation Procedure. Any such 
liquidation of futures contracts pursuant to 
paragraph (A) of this Rule may be effected in 
such manner as the President, with the 
approval of the Board (or its designee), in his 
discretion, may direct. Without limiting the 
generality of the foregoing, any such 
liquidation may be effected by placing with 
one or more Exchange members chosen at the 
discretion of the President orders for the 
purchase or sale of futures contracts on the 
basis of the gross positions of the clearing 
member whose accounts are to be liquidated,
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as reported by the clearing member to the 
Clearing House. The clearing member whose 
futures contracts are to be liquidated shall be 
liable to the Clearing House for any 
commissions or other expenses incurred in 
liquidating such accounts.

(C) Liquidation By Offset. Notwithstanding 
the provisions in paragraph (B) of this Rule, 
the President, in his discretion, may liquidate 
such futures contracts without placing orders 
for execution on the floor, by making 
appropriate entries on the records of the 
Clearing House (including, without limitation, 
pairing and cancelling offsetting long and 
short positions in the same delivery month of 
a futures contract carried by a clearing 
member) and establishing a liquidation price 
equal to the settlement price on the day such 
liquidation is ordered or at such other price 
as the President may establish.

.(D) No Liability For Liquidation. Neither 
the Clearing House, the Exchange, or any 
agent thereof, shall be liable to a clearing 
member whose accounts have been 
liquidated or to any other person, regarding 
the manner in which accounts are liquidated 
pursuant to this Rule.

[41.09 FAILURE OF CLEARING MEMBER 
TO DEPOSIT MARGINS]

[In the event of the failure of a member to 
deposit any margins as required, the 
President, with the approval of the Board, 
may close out all or any part of the trades in 
the best interest of the Exchange and/or the 
defaulting Clearing Member. Any loss 
resulting therefrom shall be the liability of the 
defaulting Clearing Member. Any Clearing 
Member whose trades are thus closed out 
shall be promptly notified thereof by the 
President.]
* * * * *

Other materials submitted by the 
NYME in support of the proposed rule 
amendments may be available upon 
request pursuant to the Freedom of 
Information Act (5 U.S.C. 552) and the 
Commission’s regulations thereunder ft.7 
CFR Part 145 (1981)). Requests for copies 
of such materials should be made to the 
FOIA, Privacy and Sunshine Acts 
Compliance staff of the Officfe of the 
Secretariat at the Commission’s 
headquarters in accordance with 17 CFR 
145.7 and 145.8.

Any person interested in submitting 
written data, views or arguments on the 
proposed amendments should send such 
comments to Jane K. Stuckey, Secretary, 
Commodity Futures Trading 
Commission, 2033 K Street, N.W., 
Washington, D.C. 20581, by (January 10, 
1983]. Such comment letters will be 
publicly available except to the extent 
they are entitled to confidential 
treatment as set forth in 17 CFR 145.5 
and 145.9.

Issued in Washington, D.C., this 5th day of 
November 1982.
Jane K. Stuckey,
Secretary of the Commission.
[FR Doc. 82-30875 Filed 11-0-82; 8:45 am]

BILUNG CODE 6351-01-M

DEPARTMENT OF EDUCATION

National Commission on Excellence in 
Education; Meetings
AGENCY: National Commission on 
Excellence in Education. 
a c t io n : Notice of meetings.

s u m m a r y : This notice amends the 
announcement of the meeting of the 
National Commission on Excellence in 
Education published in the Federal 
Register on September 17,1982 on page 
41162 and sets forth the schedule of the 
seventh and eighth full Commission 
meetings. Notice of these meetings is 
required under Section 10(a)(2) of the 
Federal Advisory Committee Act. 
d a t e s :
November 14,1982 (7:00 a.m. until 9:00 

p.m.)
November 15,1982 (8:30 a.m. until 4:00 

p.m.)
November 16,1982 (8:30 a.m. until 12:15 

p.m.)
January 21 & 22,1983 (8:30 a.m. until 5:00 

p.m.)
February 18 & 19,1983 (8:30 a.m. until 

5:00 p.m.)
LOCATIONS:
November 14,1982: Georgetown Inn, 

Lafayette Room, 1310 Wisconsin 
Avenue, N.W., Washington, D.C. 

November 15,1982: Georgetown Inn, 
Lafayette Room, 1310 Wisconsin 
Avenue, N.W., Washington, D.C. 

November 16,1982: National Institute of 
Education, 120019th Street, N.W., 
Room 823, Washington, D.C.

January 21 and 22,1983: Washington,
D.C.

February 18 and 19,1983: Washington, 
D.C.

FOR FURTHER INFORMATION CONTACT: 
Milton Goldberg, Executive Director, or 
Betty Baten, Administrative Officer,
(202) 254-7920,1200 19th St., N.W., 
Washington, D.C. 20208.
SUPPLEMENTARY INFORMATION: The 
National Commission on Excellence in 
Education is governed by the provisions 
of Part D of the General Education 
Provisions Act (Pub. L  90-247 as 
amended; 20 U.S.C. 1233 et seq.) and the 
Federal Advisory Committee Act (Pub.
L. 92-463; 5 U.S.C. Appendix I) which set 
forth standards for the formation and 
use of advisory committees. The 
Commission is established to advise and

make recommendations to the nation 
and to the Secretary of Education.

The two hour meeting on November 
14 is a Final Report Subcommittee 
meeting.

On November 15, the agenda will 
include presentations by: Elias Blake, 
on Excellence for Minority Students:
The Historically Black College; 
A lexander A s tin on Excellence and 
Equity; Nancy Karweit on Time and 
Learning; Martin M aehr on Motivational 
Factors in School Achievement, and a 
discussion on Transcript Analyses: 
Changes in High School Curriculum, 
Credits, and Grades, 1964-1980.

On November 16 the agenda will 
include presentations by: Edward 
Pellegrino on Can Values be Taught; 
Judith Torney-Purta and John Schwille 
on The Values Learned in School: Policy 
and Practice in Industrialized Countries 
and discussion by Francis Roberts and 
David S. Seeley  on Parents and 
Schooling.

The meetings on January 21-22,1983 
and February 18-19,1983 will be 
centered around the Commission’s Final 
Report:

All meetings of the Commission are 
open to the public.

Records are kept of all Commission 
proceedings, and are available for 
public inspection at the office of the 
National Commission on Excellence in 
Education, 1200 19th Street, N.W., room 
222, from 8:00 a.m. until 5:00 p.m.

Dated: November 4,1982.
Donald J. Senese,
Assistant Secretary for Educational Research 
and Improvement.
[FR Doc. 82-30851 Filed 11-9-82; 8:45 am]

BILLING CODE 4000-01-M

Office of Postsecondary Education

Cooperative Education Program; 
Application Notice for New Awards for 
Fiscal Year 1983

Applications are invited for new 
awards for administration, 
demonstration, and training projects 
under the Cooperative Education 
Program. Applications are not invited 
for exploration or research projects 
under this program. The Cooperative 
Education Program provides Federal 
financial assistance to help institutions 
of higher education offer students paid 
work experiences closely related to their 
academic and career pursuits, and to 
provide for specialized training to 
improve the effectiveness of programs of 
Cooperative Education.

The Administration’s budget for fiscal 
year 1983 does not include funds for the
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Cooperative Education Program. 
However, applications are invited to 
allow for sufficient time to evaluate 
applications and complete the grants 
process prior to the end of the fiscal 
year, should the Congress decide to 
appropriate funds for this program.

Authority for this program is 
contained in Title VIII of the Higher 
Education Act of 1965, as amended by 
Pub. L. 96-374.
(20 U.S.C. 1133-1133b)

Closing Date for Transmittal of 
Applications

Applications for administration, 
demonstration, and training grants must 
be mailed or hand-delivered by January 
21,1983^
Applications Delivered By Mail

An application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: 84.055A (for administration 
projects), 84.055B (for demonstration 
projects), or 84.055D (for training 
projects), Washington, D.C. 20202.

An applicant must show proof of 
mailing consisting of one of the 
following:

(1) A legibly dated U.S. Postal Service 
postmark.

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service.

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier.

(4) Any other proof of mailing acceptable to 
the U.S. Secretary of Education.

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service.

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office.

An applicant is encouraged to use 
registered or at least first-class mail. 
Each late applicant will be notified that 
its application will not be considered.

Applications Delivered by Hand
An application that is hand-delivered 

must be taken to the U.S. Application 
Control Center, Room 5673, Regional 
Office Building 3, 7th and D Streets,
S.W., Washington, D.C.

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturdays, Sundays, and Federal 
holidays.

An application that is hand-delivered 
will not be accepted after 4:30 p.m. on 
the closing date.

Program Information
Regulations for the Cooperative 

Education Program are published in 34 
CFR Parts 631,632, 633, and 635. 
Applicants should be guided by the 
provisions or requirements of the 
regulations in developing their 
applications.

Applicants are encouraged to be 
specific in their responses to the 
operative selection criteria, inasmuch as 
the Secretary will not give further 
consideration for funding to any 
application that receives an average 
score of 50 points or less in the 
evaluation process conducted in 
accordance with 34 CFR 75.217.

Administration Projects
To provide opportunities for a greater 

number of students to participate in 
Cooperative Education projects, the 
Secretary strongly encourages 
institutions of higher education to apply 
for funds for more than one eligible unit, 
as that term is defined in § 631.3 of the 
regulations.

As provided in the statute, in any 
fiscal year, an institution of higher 
education applying for an 
administration grant individually is 
eligible for an award of up to $325,000. 
Each institution applying for an 
administration grant as a member of a 
consortium is eligible for an award up to 
$250,000.

The Secretary will give awards for 
approximately 8 to 10 multi-year 
projects to successful applicants who 
have never before received Federal 
funds to support a,program of 
Cooperative Education. Continuation 
awards for multi-year projects will be 
made out of succeeding years’ 
appropriations and in accordance with 
34 CFR 75.253. The Secretary will give 
awards for single-year projects to all 
other successful applicants.

In awarding administration grants, the 
Secretary, in accordance with the 
statute, will place an emphasis on 
funding institutions of higher education 
that show the greatest promise of 
success because of—

(1) The extent to which programs of 
Cooperative Education in the academic 
disciplines, with respect to which the 
application is made, have had a 
favorable reception by employees; and

(2) The commitment of the institution 
of higher education to Cooperative 
Education, as demonstrated by the plans 
which the institution has made to

continue Cooperative Education after 
the termination of Federal financial 
assistance.

Demonstration Projects

Applicants may apply for a 
demonstration grant to conduct a 
comprehensive Cooperative Education 
project, as that phrase is defined in 
§ 631.3 of the regulations. Successful 
applicants may be given a multi-year 
grant out of the fiscal year 1983 
appropriations to cover a project period 
of up to three years.

Training Projects

The Secretary will make awards for 
training projects designed to meet the 
needs of eligible individuals who 
participate or wish to participate in the 
planning, establishment, administration, 
or coordination of Cooperative 
Education projects conducted by 
institutions of higher education.

In preparing the application, 
applicants are encouraged to work 
jointly with employers in planning 
training projects.

The Secretary will make awards for 
single-year or multi-year projects to 
successful applicants. Continuation 
awards for multi-year projects will be 
made out of succeeding years’ 
appropriations and in accordance with 
34 CFR 75.253.

Available Funds

As noted above, no funds have been 
requested for this program. However, if 
funds are appropriated, it is estimated 
that $9,400,000 would be available for 
administration grants. Of this sum, 
$1,334,694 has been committed for 
noncompeting continuation grants for 19 
administration projects. It is estimated 
that the remaining $8,065,306 will 
support 150 projects, with awards 
averaging $53,800.

Of the $4,100,000 that would be 
available for demonstration grants, 
$740,000 has been committed for 
noncompeting continuation grants for 3 
comprehensive Cooperative Education 
projects. It is estimated that the 
remaining $3,360,000 will support 5 to 7 
comprehensive Cooperative Education 
projects, with awards averaging 
$480,000.

Of the $900,000 that would be 
available for training grants, $527,400 
has been committed for noncompeting 
continuation grants for 5 training 
projects. It is estimated that the 
remaining $372,600 will support 4 
training projects, with awards averaging 
$93,150.
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These estimates do not bind the U.S. 
Department of Education, except as may 
be required by the applicable statute 
and regulations.

Application Forms

Application forms and program 
information packages are expected to be 
mailed to eligible institutions of higher 
education by November 22,1982. They 
may be obtained after that date from the 
Cooperative Education Branch, U.S. 
Department of Education (Room 3053, 
Regional Office Building 3), 7th and D 
Streets, S.W., Washington, D.C. 20202. 
Telephone: (202) 245-2146.

The program information is intended 
to aid applicants in applying for 
assistance under this competition. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those specifically 
imposed under the statute and 
regulations governing the competition.

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. The Secretary strongly urges 
that the narrative portion of the 
application not exceed 25 pages in 
length for administration projects, 30 
pages for demonstration projects, and 20 
pages for training projects. The 
Secretary further urges that applicants 
not submit information that is not 
requested.

Applicable Regulations

Regulations applicable to this program 
include the following:

(a) Regulations governing the 
Cooperative Education Program (34 CFR 
Parts 631,632, 633, and 635), published 
April 21,1982, in the Federal Register.

(b) The Education Department 
General Administrative Regulations 
(EDGAR) (34 CFR Parts 74, 75, 77, and 
78). (These parts were previously 
codified as 45 CFR Parts 74 ,100a, 100c, 
and lOOd, respectively).

Further Information

For further information, contact Dr. 
Morris L. Brown, Director, Division of 
Institutional and State Incentive 
Programs, Office of Institutional Support 
Programs, (Room 3053, ROB-3), U.S. 
Department of Education, 400 Maryland 
Avenue, S.W., Washington, D.C. 20202. 
Telephone: (202) 245-2146.
(20 U.S.C. 1133-1133b)

Dated: November 3,1982.
T. H. Bell,
Secretary of Education.
(Catalog of Federal Domestic Assistance No. 
84.055: Cooperative Education Program)
[FR Doc. 82-30840 Filed 11-9-82; 8:45 am]

BILLING CODE 4000-01-M

Office of the Secretary

Notice of Proposed Information 
Collection Requests
a g e n c y : Department of Education.
ACTION: Notice of proposed information 
collection requests.

s u m m a r y : The Secretary of Education 
invites comments on the proposed 
information collection requests as 
required by the Paperwork Reduction 
Act.
DATES: Interested persons are invited to 
submit comments on or before 
December 10,1982.
a d d r e s s e e : Written comments or 
requests should be addressed to Karen 
Sagett, Desk Officer, Office of 
Management and Budget, 726 Jackson 
Place, N.W., Room 3208 New Executive 
Office Building, Washington, D.C. 20503 
and/or Margaret Webster, Department 
of Education, 400 Maryland Avenue,
S.W., Room 4074, Switzer Building, 
Washington, D.C. 20202.
FOR FURTHER INFORMATION CONTACT: 
William Wooten, (202) 426-7304.
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act (44 
U.S.C. Chapter 35) requires that OMB 
provide interested agencies and the 
public early and meaningful opportunity 
to comment on information collection 
requests.

Prior to the submission of proposed 
information requests, the Department of 
Education shall publish a notice in the 
Federal Register stating that OMB 
approval is being sought. This notice 
provides the public with an opportunity 
to obtain copies of the information 
collection request and an opportunity 
for comments. Comments and questions 
should be directed to ED and OMB. A 
copy of the notice will be included in 
ED’s submission to OMB. The 
requirement for public consultation may 
be amended or waived by the Office of 
Management and Budget to the extent 
that public participation in the approval 
process would defeat the purpose of the 
information collection, violate State or 
Federal law or substantially interfere 
with an agency’s ability to perform the 
statutory obligations.

Dated: November 5,1982.
T. H. Bell,
Secretary of Education.
Office of Special Education and 
Rehabilitative Sendees (OSERS)
New
• Annual Program Report, Centers for 

Independent Living, Part B,
Title VII, Amendments to the Vocational 

Rehabilitation Act of 1973.
RSA-7
Annual
Businesses or other institutions 
SIC: 944
Responses: 150 Burden Hours: 1,200 
Federal Cost: $45,000 Public Cost: $8,000 
One form submitted for approval 
Abstract: The RSA-7 is designed to 

provide adequate amounts of 
information on client characteristics 
and program accomplishments to 
satisfy the legal mandates and to 
permit the Secretary and the 
Commissioner to perform functions 
required of them by law.

Extensions
• Annual Report on Post-Employment 

Services and Case Reviews—RSA
RSA-62
Annual
State or local governments 
SIC: 944
Responses: 84 Burden Hours: 74 
Federal Cost: $1,400 Public Cost: $666 
One form submitted for approval. 
Abstract: To track as prescribed law: (1) 

Delivery of services after 
rehabilitation to ensure maintenance 
of employment; (2) Reviews of earlier 
determination of ineligibility for 
services; (3) Reviews placements into 
sheltered workshops to see if 
individuals so placed can not work in 
competitive labor market.

• Report of Vending Facility Program— 
RSA

RSA-15
Annual
State or local governments 
SIC: 944
Responses: 54 Burden Horn's: 448 
Federal Cost: $7,5000 Public Cost: $4,032 
One form submitted for approval 
Abstract: Indicates the financial health 

and programmatic impact of the 
program in terms of earnings and loss; 
indicates the most efficient types of 
stands in terms of return in 
investment and ability to produce 
earnings to support an operator.
Aimed primarily at ensuring the 
program’s financial accountability and 
solvency and its meeting the 
expressed goals in terms of client 
impact.
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• Annual VR Program/Gost Report 
REA-2
Annual
State or local governments 
SIC: 944
Responses: 84 Burden Hours: 395 
Federal Cost: $29,000 Public Cost: $3,000 
One form submitted for approval 
Abstract: Provides RSA the necessary 

detailed data, supplementing the 
summary information provided in the 
SF 269 to evaluate and monitor the 
financial performance and 
achievements of grantees in relation 
to selected program activities in the 
formula grant program operated by 
States.

• Grant Application 
RSA-424 
Nonrecurring
State or locs(l govemments/Businesses 

or other institutions 
SIC: 821,944,892
Responses: 1,170 Burden Hours: 46,800 
Federal Cost: $20,000 Public Cost: 

$374,000
One fbim submitted for approval. 
Abstract: It services as the application 

for the discretionary grant programs 
of RSA. It is used to determine grant 
eligibility, technical acceptability of 
applications submitted, and amount of 
grant awards.

Office of Educational Research and 
Improvement (OERI) National Center 
For Educational Statistics (NCES)

New
• High School and Beyond: Field Test 

for the Second Follow-up Survey
ED-2441-1, 2441-2 
Nonrecurring 
Individuals or households 
SIC: NA
Responses: 2,527 Burden Hours: 5,054 
Federal Cost: $182,332 Public Cost:

$6,700
Two forms submitted for approval. 
Abstract: Field test data are needed for 

improving questionnaires and survey 
procedures that are designed to 
provide a data base for addressing 
such policy issues as: School 
effectiveness/excellence, quality of 
instruction, access to postsecondary 
education, student financial and 
needs, vocational education, and 
relationships between education and 
career patterns.

• Survey of Public Libraries, LIBGIS VI 
ED 2349-1
Nonrecurring
Businesses or other institutions 
SIC: 823
Responses: 1,500 Burden Hours: 1,125 
Federal Cost: $133,000 Public Cost:

$7,500

One form submitted for approval 
Abstract: To provide basic data on 

public libraries. It will also provide 
specific data' to be used in the 
hearings for the reauthorization of the 
Library Services and Construction Act 
(LSCA) by the Office of Libraries and 
Learning Technologies (OLLT). These 
data will be used to assess the OLLT 
library programs for public libraries.

• Noncollegiate Postsecondary School 
Survey, 1984

ED 2358, 2358-1, 2358-2 
Biennially
Businesses or other institutions 
SIC: 824
Responses: 7,750 Burden Hours: 989 
Federal Cost: $300,000 Public Cost:

$9,890
Three forms submitted for approval. 
Abstract: A directory of public and 

private (proprietary) schools that offer 
vocational programs will be published 
for use by guidance counselors and 
State educational planners. Statistics 
on the characteristics of these schools 
and an analytical report will also be 
produced for use by manpower 
researchers. All information will be 
available on computer tape.
Note.—This form is for use in FY 84.

Revisions
• Institutional Characteristics of 

Colleges and Universities: 1983-84
ED 2300-1 and 1A 
Annual
Businesses or other institutions 
SIC: 822
Responses: 3,450 Burden Hours: 1,400 
Federal Cost: $173,000 Public Cost:

$8,400
Two forms submitted for approval 
Abstract: Survey contains 

characteristics of institutions of higher 
education eligible for listing in the 
Education Directory, Colleges and 
Universities. Includes name 
institution, location, identification 
codes, telephone number, year 
established, enrollment, 
undergraduate tutition, and other 
basic information. Lists specific 
accreditations. Provides list of 
administrative officers and their titles.

• Employees in Institutions of Higher 
Education, Academic Year 1983-84

ED 2300-3 
Annual
Businesses or other institutions 
SIC: 822
Responses: 3,003 Burden Hours: 15,840 
Federal Cost: $215,000 Public Cost: 

$198,000
One form submitted for approval 
Abstract: Employees data are used by 

institutions and by States for 
comparison purposes and for

formulating budgets. Professional and 
educational associations, as well as 
Federal agencies, use employee data 
to develop financial indicators and to 
evaluate the extent to which salaries 
differ between men and women.

• Degrees and Other Formal Awards 
Between July 1,1982 and June 30,1983

ED 2300-2.1A -l, 2300-2.1B-1, 2300 2.1C 
Annual
Businesses or other institutions 
SIC: 822
Responses: 3,300 Burden Hours: 12,540 
Federal Cost: $291,000 Public Cost: 

$330,000
Three forms submitted for approval 
Abstract: Degrees and Other Formal 

Awards data are needed by the 
Department of Education, States, 
planning and budget and individual 
colleges for use in economic and 
financial planning and policy 
information. They are used by the 
Department of Labor in formulating 
their “Occupational Outlook 
Handbook” and by the National 
Occupational Information 
Coordinating Committee in assessing 
power information. .
Note.—-This form is for use in FY 84.

• Vocational Education Data System 
(VEDS)

ED 2404,-1,-2,-5,5-VA-7,-9 ED 2404A,- 
1,-7 and 1A 

Annual
Individuals or households /State or local 

governments 
SIC: 941
Responses: 347,254 Burden Hours: 

102,225
Federal Cost: $515,000 Public Cost: 

$250,000
Ten forms submitted for approval 
Abstract: The mandating legislation 

requires the National Center for 
Education Statistics to develop, 
implement, and operate a national 

-  vocational education data system 
employing uniform definitions and 
standard data elements. States are 
mandated to supply these data which 
are used to prepare the annual report 
to Congress on the state of vocational 
education.

Extensions
• State Expenditures for Postsecondary 

Education for Fiscal Year ending 1983
ED 2440 
Annual
State or local governments 
SIC: 822
Responses: 57 Burden Hours: 570 
Federal Cost: $72,000 Public Cost: $5,643 
One form submitted for approval
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Abstract: This survey for 1982-83 fiscal 
year will collect data on programs not 
reflected in institutional accounts. 
Such data will make possible more 
accurate comparisions between States 
and will enable OMB and the 
Congressional Budget Office to 
establish the extent to which States 
change expenditure patterns in 
responses to changing Federal 
priorities.
Note.—This form is for use in FY 84.

* Financial Statistics of Institutions of 
Higher Education, 1983

ED 2300-4 
Annual
Businesses or other Institutions 
SIC: 822
Responses: 3,300 Burden Hours: 8,250 
Federal Cost: $192,000 Public Cost: 

$82,250
One form submitted for approval 
Abstract: College financial statistics are 

needed by the Department of 
Education to report on the condition 
of education and to determine 
eligibility for participation in the Title 
III program. These data are used by 
Bureau of the Census to report 
finances of State and local 
governments, and by the Bureau of 
Economic Analysis to develop the 
Gross National Product

Office of Educational Research and 
Improvement (OERI)/National Institute 
of Education (NIE)
New
* Assessment of NIE’s Program to 

Increase the Participation of 
Minorities and Women in Eduational 
Research & Development

ED 192 
Nonrecurring
Individuals or household/businesses or 

other institutions 
SIC: 822/862/941/829 
Responses: 720 Burden Hours: 180 
Federal Cost: $150,000 Public Cost:

$1.890
One form submitted for approval 
Abstract: Assessment of NIE’s program 

to increase the participation of 
Minorities and Women in Educational 
R&D fulfulls a major program 
objectives: identifying successful 
approaches to increasing the number 
and influence of minorities and 
women in all phases of education 
research and development.

Office of Postsecondary Education 
(OPE)

Revisions
* National Direct Student Loan Program 

Report of Defaulted Loans as of 
December 30

ED 574 
Annual
Businesses or other institutions 
SIC: 822, 824
Responses: 3,200 Burden Hours: 8,000 
Federal Cost: $6,144 Public Cost: $80,000 
One form submitted for approval 
Abstract: This report serves to provide 

information regarding the capability 
of an institution to establish and 
administer effective collection 
programs according to regulatory 
requirements. The data collected may 
be used to establish default trends 
and compare default ratios of various 
institutions. Revision to previously 
approved 574 through May 1983 is 
necessary to conform with ED form 
646, Fiscal-Operations Report and 
Application.

• Application for Federal Student Aid
ED 255 "
Annual
Individuals or households 
SIC: NA
Responses: 2,000,000 Burden Hours:

3,000,000
Federal Cost: $6,135,000 Public Cost: $0 
One form submitted for approval 
Abstract: This form is needed to collect 

the data necessary: to determine 
whether the student is eligible for 
Federal student aid funds; and to 
calculate a uniform methodology 
number which financial aid 
administrators may use to award all 
other types of financial aid.

• Special Condition Application for 
Federal Student Aid

ED 255-2 
Annual
Individuals or households 
SIC: NA
Responses: 157,000 Burden Hours:

235,000
Federal Cost: $866,250 Public Cost; $0 
One form submitted for approval 
Abstract: This form is needed to collect 

data: to determine the amount of the 
expected family contribution of the 
applicant if certain family or financial 
conditions have changed for the 
worse; and to calculate a uniform 
methodology number which financial 
aid administrator may use to award 
all other types of financial aid.

• Request for Payment of 1982-83 
Award (Alternate Disbursement 
System (ADS))

ED 304 
Annual
Individuals or households/businesses or 

other institutions 
SIC: 822
Responses: 81,700 Burden Hours:

27,600
Federal Cost: $300,279 Public Cost: $0

One form submitted for approval. 
Abstract: Used to obtain benefits by 

students attending institutions that 
participate undèr the ADS system. 
This instrument is used to verify 
student enrollment and cost of 
attendance which is used by the 
Secretary to determine their Pell 
Grant award. The Secretary acts as 
the disbursing agent on behalf of these 
institutions.

• ADS Student Report (Request for 
Additional Payment)

ED 304-1
On occasion, Semiannually, Annual 
Individuals or households/businesses or 

other institutions 
SIC: 822 y
Responses: 99,560 Burden Hours:

33,750
Federal Cost: $185,960 Public Cost: $0 
One form submitted for approval. 
Abstract: This form is used by students 

attending institutions that participate 
in the Pell Grant Program under the 
Alternate Disbursement System to 
request any additional payment as 
well as having the financial aid 
administrator verify that the student is 
still attending school, is eligible for 
his/her next payment, and that the 
previous information given was 
correct.

Office of Elementary and Secondary 
Education (OESE)

New
• Career Education Annual Report 
ED 704; 704-1
Annual
State or local governments 
SIC: 941
Responses: 56 Burden Hours: 448 
Federal Cost: $2,760 Public Cost: 

$46,412
Two forms submitted for approval. 
Abstract: The division of Career 

Education proposes to collect data in 
Nov.-Dee. 1982-83 on the 
implementation of Career Education 
under the Career Education Incentive 
Act (P.L. 95-207). This information 
shall be analyzed by the staff and 
shall provide the basis for making 
recommendations to the States for the 
improvement in the operation and 
administration of the program as 
required by Sec. 14(b) of the Act.

Revisions
• Indian Fellowship Application/Indian 

Fellowship Application for Non
competing Continuations

ED 501/501-1 
Annual
Individuals or households 
SIC: 881
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Responses: 1,075 Burden Hours: 2,250 
Federal Cost: $30,000 Public Cost: $0 
Two forms submitted for approval. 
Abstract: The application will be used to 

obtain information needed to 
determine eligibility for funds, select 
Fellows, and to determine the amount 
to be awarded each application. The 
information collected from the 
continuing Fellows will be used to 
determine their eligibility and need for 
continued funding.

• Application for School Assistance in 
Federally Affected Areas

ED 4019/4019-1 
Annual
State or local governments 
SIC: 941
Responses: 3,000 Burden Hours: 25,170 
Federal Cost: $15,000 Public Cost: 

$2,560
Two forms submitted for approval. 
Abstract: P.L. 81-874 provides that 16 

separately identified categories of 
federally connected pupils are entitled 
to varying percentages of a rate of 
payment to their school district. Five 
basic tables are used to report pupils 
claimed.

• Annual Survey of Children in 
Institutions for Neglected or 
Delinquent Children or in Adult 
Correctional Institutions

ED 4376 
Annual
State or local governments 
SIC: 941
Responses: 2,000 Burden Hours: 2,000 
Federal Cost: $1,500 Public Cost: 

$52,000
Two forms submitted for approval. 
Abstract: An annual survey is 

conducted to collect data on (1) the 
average daily attendance of children 
in State-operated or supported 
institutions for neglected or 
delinquent children and (2} the 
October caseload of children in local 
institutions. These data are used in 
the statutory formula for computing 
entitlements.

• Preapplication for Federal Assistance 
(Construction) Application for Federal 
Assistance

Ed 355/355-1 
On occasion
State or local governments 
SIC: 821
Responses: 80 Burden Hours: 160 
Federal Cost: $3,800 Public Cost: $3,800 
Two forms submitted for approval 
Abstract: Data is used to determine 

eligibility of school districts for 
Federal Assistance to construct 
needed school facilities.

Reinstatements
• Application for Grants (Part B and C) 

Indian Education Act, Noncompeting

Ed 267 
Annual
Individuals or Households 
SIC: NA
Responses: 200 Burden Hours: 6,000 
Federal Cost: $63,000 Public Cost: 

$252,000
One form submitted for approval 
Abstract: To improve educational 

opportunities for Indian students for 
preschool through the University by 
supporting programs that: (a) provide 
improved educational support 
services: (b) increase the numbers of 
Indians in leadership positions; (c) 
develop new educational approaches 
of high quality; (d) contribute to 
increased control by Indians over the 
availability and quality of their own 
education.

• Application for Grants (Part A):
Indian Education Act, Noncompeting 
Continuations

Ed 444-1 
Annual
Individuals or household/Businesses or 

other institutions 
SIC: NA
Responses: 169 Burden Hours: 1,350 
Federal Cost: $13,500 Public Cost: 

$54,000
One form submitted for approval 
Abstract: Application for support for 

Indian Controlled Schools on or near 
Reservation to provide special 
enrichment programs.

• Application for Grants (Part A) Indian 
Education Act, New and 
Noncompeting Continuations

Ed 736-1 
Annual
State or local governments 
SIC: 821
Responses: 1,052 Burden Hours: 31,560 
Federal Cost: $1,600 Public Cost: 

$315,600
One form submitted for approval 
Abstract: The purposes of Part A of the 

Indian Education Act are to enable 
Elementary and Secondary Schools to 
develop and implement 
Supplementary Programs specially 
designed to help meet the Special 
Educational and Culturally-Related 
Academic needs of Indian Students.

• Application for Grants (Part C) Indian 
Education Act, New and 
Noncompeting Continuations

Ed 737-1 
Annual
Individuals or Households 
SIC: NA
Responses: 104 Burden Hours: 3,120 
Federal Cost: $33,000 Public Cost: 

$132,000
One form submitted for approval 
Abstract: Under Part C of the Indian 

Education Act grants are awarded to

improve educational opportunities 
below the College level for Indian 
adults. Authorized grant activities are: 
Provide Educational Services, and 
Develop Planning, Pilot and 
Demonstration Projects.

• Recommendations for Advisory 
Council on Indian Education

Ed 543 
Annual
Businesses or other institutions 
SIC: 941
Responses: 80 Burden Hours: 80 
Federal Cost: $3,150 Public Cost: $1,600 
One form submitted for approval 
Abstract: The Indian Eduation Act 

authorizes a Presidentially appointed 
National Advisory Council on Indian 
Education. Five such membership 
positions are open annually thereby 
necessitating a solicitation of 
nominations.

• Indian Student Enrollment 
Certification

ED 506 
Annual
Individual or Households 
SIC: NA
Responses: 25,000 Burden Hours: 6,250 
Federal Cost: $5,700 Public Cost: $75,237 
One form submitted for approval 
Abstract: Program designed to benefit 

eligible Indian children by calculating 
grant award based on count of correct 
and valid forms on file with local 
education agencies.

• Education Consolidated Grant 
Application

ED 1000 
Annual
State or local governments 
SIC: 821,941
Responses: 57 Burden Hours: 114 
Federal Cost: $100,000 Public Cost: 

$1,140
One form submitted for approval 
Abstract: Each eligible jurisdiction must 

submit an annual application to the 
Secretary of Education as a 
precondition to receiving the 
authorized funds.

Office of Bilingual Education & Minority 
Languages Affairs (OBEMLA)

New
• Financial Status and Performance 

Report for Bilingual Education
ED 890 
Annual
State or local governments/businesses 

or other institutions 
SIC: 941/822
Responses: 700 Burden Hours: 16,800 
Federal Cost: $30,000 Public Cost: 

$134,400
One form submitted for approval
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Abstract: Data collection instrument 
needed by grantee to provide 
administering agency with 
performance and financial report 
required by OMB Circular A-102.

• Financial Status and Performance 
Report for Bilingual Vocational 
Training & Instructor Training

ED 791 -  %
Annual
State or local govenments/businesses or 

other institutions 
SIC: 941/822
Responses: 20 Burden Hours: 480 
Federal Cost: $2,000 Public Cost: $3,840 
Two forms submitted for approval 
Abstract: Data collection instrument 

used by grantee to provide 
administering agency with 
performance and financial report 
Required by OMB Circular A-102.

Extensions
• Application for Grant under Bilingual 

Vocational Education Programs
ED 791 
Annual
State or local govemments/businesses 

or other institutions 
SIC: 941/822
Responses: 20 Burden Hours: 800 
Federal Cost: $20,000 Public Cost: $6,400 
One form submitted for approval 
Abstract: Title II, Subpart 3 of the 

Vocational Education Act of 1976, as 
amended, authorizes the award of 
grants to applicants that meet the 
purposes and requirements of the Act 
and the application requirements and 
award criteria established in 
regulations. The proposed data 
collection informs applicants of the 
information required under law and 
regulations.

• Application for Continuation Grants 
under Bilingual Education

ED 4561-1
Annual *
State or local govemments/businesses 

or other institutions 
SIC: 941/822
Responses: 520 Burden Hours: 10,400 
Federal Cost: $30,000 Public Cost:

$83,200
One form submitted for approval 
Abstract: Title VII of the Elementary 

and Secondary Education Act 
authorizes multi-year grant awards 
subject to the conditions on the Act 
and governing regulations. The 
proposed data collection requests 
budget information for the next budget 
period and requests applications to 
present evidence of compliance with 
legal requirements to establish their 
eligibility for continued assistance.

IFR Doc. 82-30839 F iled  1 1 -9 -8 2 ; 8:45am ]

BilLUNG CODE 4000-01-**

DEPARTMENT OF ENERGY

Inventions Available for License
The Department of Energy (DOE) 

hereby announces a number of 
inventions available for license, either 
exclusively or nonexclusively. For 
further information concerning licensing 
of the inventions, please contact Robert 
). Marchick, Office of the Assistant 
General Counsel for Patents, GC-42, 
Department of Energy, 1000 
Independence Avenue, S.W., 
Washington, D.C. 20585.

Copies of specifications of the listed 
U.S. patent applications may be 
obtained, for a modest fee, from the 
National Technical Information Service 
(NTIS), 5285 Port Royal Road, 
Springfield, VA 22151.

Copies of listed U.S. patents may be 
obtained, for a modest fee, from the U.S. 
Patent and Trademark Office, 
Washington, D.C. 20231.

Signed at Washington, D.C., on this 2d day 
of November, 1982.
Department of Energy.
R. Tenney Johnson,
General Counsel.
DEPARTMENT OF ENERGY, ASSISTANT 
GENERAL COUNSEL FOR PATENTS, 
WASHINGTON, D.C. 20585

Patent Applications
258,971 Flowmeter for Determining Average 

Rate of Flow of Liquid in a Conduit 
266,248 System for Thermochemical 

Hydrogen Production 
280,576 Neutron and Gamma Radiation 

Shielding Material, Structure, and Process 
of Making Structure 

281,141 Hyper Filter-Fluorescer 
Spectrometer for X-Rays Above 120 keV 

281,155 Magnetic Testing Probe 
281,453 Fast Transient Digitizer 
282,286 Thermal Control System and 

Method for a Passive Solar Storage Wall 
284,050 Method and Apparatus for 

Measuring Flow Velocity Using Matched 
Filters

284,151 Plasma Channel Optical Pumping 
Device and Method

284,158 Control System for a Wound-Rotor 
Motor

284,859 Solvent Extraction Recovery of 
Shale Oil

286,422 Method for Fabricating a Seal 
Between a Ceramic and Metal Alloy

287.856 Method of Making Electrodes for 
Electrochemical Cell

287.857 Electrochemical Cell and Negative 
Electrode Therefor

287.965 Thermoelectric Refrigerator Having 
Improved Temperature Stabilization Means

287.966 Method for Determining the 
Hardening Articles of Tungsten-Nickel-Iron 
Alloy

288,234 Frequency Spectrum Analyzer With 
Phase-Lock

288.561 Portable Vacuum Object Handling 
Device

288.562 Timing Discriminator Using 
Leading-Edge Extrapolation

290,282 Glass Heat Pipe Evacuated Tube 
Solar Collector

290,289 Coolant Monitoring Apparatus for 
Nuclear Reactors

290,885 Optical Pumping in a Whispering 
Mode Optical Waveguide

291.898 Viscous Sludge Sample Collector
291.899 Nitrogen Fixation Method and 

Apparatus
291.900 Solid State Laser Rod Holder 
292,852 Photoelectrodialytic Cell 
292,979 Acoustical Heat Pumping Engine 
293,043 Hydrocarbon Synthesis Catalyst

and Method of Preparation and Use 
Thereof

293.910 Intense Transient Magnetic Field 
Generation by Laser-Plasma

293.911 Radioactive Materials Shipping 
Cask Anticontamination Enclosure

293.912 Microscope and Method of Use 
294,601 Reinjection Laser Oscillator and

Method
294,878 Apparatus and Method for 

Pyrolyzing Biomass Material 
295,512 Novel Polycathechlolamide 

Chelating Agents
297.307 Oil Shale Retorting and Combustion 

System
297.308 Nuclear Reactor Control Apparatus 
297,372 Glass for Sealing Lithium Cells 
297,477 Method and Apparatus for

Producing Cryogenic Targets 
298,969 Method and Article for Primary 

Containment of Cesium Wastes
299.232 Combination Gas Producing and 

Waste-Water Disposal Well
299.233 Method for Removal of Phosgene 

From Boron Trichloride
299,241 Multi Baffle Cyclone
300.337 Production of Hydrocarbons From 

Hydrates
301.786 Compaction Die for Forming a Solid 

Annulus on a Right Circular Cylinder
301.787 Fluidized Bed Catalytic Coal 

Gasification Process
302.338 Neutron Flux Profile Monitor for 

Use in a Fission Reactor
303,325 Porous Electrode Preparation
303.674 Single Transmission Line Data 

Acquisition System
303.675 Electrically-Isolated Single 

Transmission Line Data Acquisition 
System

304.737 Analog Quadrature Signal to Phase 
Angle Data Conversion by a Quadrature 
Digitizer and Quadrature Counter

305,295 Method and System for Ethanol 
Production

306,998 Mechanically Expandable Annular 
Seal

307,000 Closure Device for Lead-Acid 
Batteries’

307,032 Neutron Position-Sensitive 
Scintillation Detector

307,560 Apparatus for Converting Biomass 
to a Pumpable Slurry

308.738 Method for Fabricating Cermets of 
Alumina-Chromium Systems

308.739 Solid Electrolytes Strengthened by 
Metal Dispersions

308,966 Oxygen Stabilized Zirconium 
Vanadium Intermetallic Compound 

309,655 Production of Anhydrous Aluminum 
Chloride Composition
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309,656 Method of Depositing a High- 
Emissivity Layer

310,246 Process and Catalyst for Converting 
Synthesis Gas to Liquid Hydrocarbon 
Mixture

310,248 Ductile Transplutonium Metal 
Alloys

311.204 Component Restraint System
311.205 Detection Method for Use With Gas 

Chromatographs
313.413 Method for Producing Hard- 

Surfaced Tools and Machine Components
313.414 Corrosion-Resistant Uranium
313,417 Fluid-Cooled Gas Turbine Airfoil
314.916 Ultrasonic Liquid Level Detector for 

Varying Temperature and Pressure 
Environments

314.917 Permanent Magnet Flowmeter 
Having Improved Output Terminal Means

314.918 Vapor Cooled Current Lead for 
Cryogenic Electrical Equipment

314.919 Method and Apparatus for 
Removing Particle Species From Fusion 
Plasma Confinement Devices

314.920 Parallel-Wire Grid Assembly With 
Method and Apparatus for Construction 
Thereof

315.377 Rotatable Stem and Lock
315.378 Purifying Contaminated Water
315.379 Liquid Level, Void Fraction, and 

Superheated Steam Sensor for Nuclear 
Reactor Cores

315,397 Central Solar Energy Receiver
317,701 Open-Cycle Magnetohydrodynamic 

Power Plant Based Upon Direct-Contact 
Closed-Loop High-Temperature Heat 
Exchanger

317,706 Direct-Contact Closed-Loop Heat 
Exchanger

317,816 Spectrometer Gun
317,818 Pt/Pd Electrocatalyst Electrodes for 

Fuel Cells
318.080 Electropositive Bivalent Metallic Ion 

Unsaturated Polyester Complexed Polymer 
Concrete

318.081 Method for Oxygen Reduction in a 
Uranium Recovery Process

318,668 Method of Uranium Reclamation 
From Aqueous Systems by Reactive Ion 
Exchange

321.345 Doppler Flowmeter
321.346 Method of ..Producing a Colloidal 

Fuel From Coal and a Heavy Petroleum 
Fraction

321,946 Wide Range Radioactive Gas 
Concentration Detector

322.143 Security Seal
322.144 Process for Treating Fission Waste
322.145 High Precision Triangular 

Waveform Generator
323.149 Apparatus and Method for 

Continuous Electroplating
323.150 Magnet Pole Tips
326,087 Method of Extruding and Packaging 

a Thin Sample of Reactive Material 
Including Forming the Extrusion Die

326,775 Extracting Alcohols From Aqueous 
Solutions

328,327 Method and Composition for 
Holding Low Density Desiccant Syntactic 
Foam Articles

335.994 Plastic Schottky Barrier Solar Cells
335.995 Double-Clad Nuclear Fuel Safety 

Rod
335.996 High Power Radio Frequency 

\ttenuation Device

335.997 Multifunctional Reference Electrode
335.998 An Electronic Method for 

Autofluorography of Macromolecules on 
Two-D Matrices

Patent
4,083,651 Self-Regulating Composite 

Bearingless Wind Turbine
[FR Doc. 82-30821 Filed 11-9-82; 8:45am ]

BILLING CODE 6450-01-M

Office of Conservation and Renewable 
Energy

Research on High Voltage Electric 
Field Effects; Notice of Public Meeting

Notice is hereby given that the 
Research on High Voltage Electric Field 
Effects sponsored by the Department’s 
Electric Energy Systems Division will be 
reviewed in a public meeting on 
November 15,16, and 17,1982, at the 
Marriott Hotel Southwest, Denver, 
Colorado. The first session will begin at 
1:00 p.m., November 15, and will adjourn 

■ at 6:00 p.m. on November 17,1982.
Inquiries should be directed to K. W. 

Klein, Division of Electric Energy 
Systems, (202) 252-4563.

Issued in Washington, D.C. on November 2, 
1982. ^
Joseph J. Tribble,
Assistant Secretary, Conservation and 
Renewable Energy,
[FR Doc. 82-30867 Filed 11-9-82; 8:45 am j 

BILLING CODE 6450-01-M

Economic Regulatory Administration

Notice of Action on Consent Order 
With the Southland Corp.
a g en c y : Economic Regulatory 
Administration, DOE. 
a c tio n : Adoption of Proposed Consent 
Order as Final.

su m m a r y : The Department of Energy 
(DOE) hereby gives the notice required 
by 10 CFR 205.199J that it has adopted 
the Consent Order with the Southland 
Corporation (“Southland”) executed on 
July 1,1982 and published for comment 
in 47 FR 31600 on July 21,1982, as a final 
order of DOE. The Consent Order 
resolves all issues of compliance with 
the DOE Petroleum Price and Allocation 
Regulations for the period September 1, 
1973 through January 28,1981. Southland 
has agreed to make payments totalling 
$1,193,397.

As required by the regulations cited 
above, DOE received comments on the 
Consent Order for a period of not less 
than 30 days following publication of the 
notice cited above. Four comments were

received by August 20,1982, the thirtieth 
day following publication of the notice 
of the proposed Consent Order. DOE 
has considered all comments and 
determined that the Consent Order 
should be made final without 
modification. The Consent Order has 
been made effective as a final order of 
the DOE upon receipt by Southland of 
notice to the effect on September 24, 
1982.
FOR FURTHER INFORMATION CONTACT: 
Leslie Wm. Adams, Deputy Splicitor, 
Economic Regulatory Administration, 
Department of Energy, R G -30,1200 
Pennsylvania Avenue, NW„
Washington, D.C. 20461, Phone: (202) 
633-9358.

Copies of the Consent Order may be 
received free of charge by written 
request to: Southland Consent Order 
Request, Department of Energy, RG-30, 
Room 5146,1200 Pennsylvania Avenue, 
NW., Washington, D.C. 20461.

Copies may also be obtained in 
person at the same address or at the 
Freedom of Information Reading Room, 
Forrestal Busing, 1000 Independence 
Avenue, SW., Room 1 E-190, 
Washington, D.C. 20585, between the 
hours 8:00 a.m.-4:00 p.m. 
SUPPLEMENTARY INFORMATION:

The Consent Order
On July 21,1982, DOE published 

notice in Federal Register at page 31600 
announcing the execution of a proposed 
Consent Order between Southland and 
DOE. In compliance with DOE 
Regulations, that notice and a 
subsequent press release summarized 
the Consent Order and the facts behind 
it. The notice and press release also 
gave instructions for obtaining copies of 
the Consent Order.

The proposed Consent Order can be 
summarized as follows:

1. The Consent Order marks the 
conclusion of the DOE’s audit of 
compliance by Southland with the 
Federal petroleum price and allocation 
regulations for the period September 1, 
1973, through January 28,1981.

2. Southland has agreed to pay 
$1,193,397 thirty (30) days after the 
Consent Order had been made effective.

3. Within twenty (20) days after the 
effective date of the Consent Order, 
Southland shall pay civil penalties in the 
amount of $23,868.

4. The Consent Order also provides 
details concerning the conclusion of the 
audit of and procedures concerning 
enforcement of the provisions of the 
Consent Order itself. The Consent Order 
provides that Southland has waived its 
right to an appeal or judicial review of
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the Consent Order. The Consent Order 
does not constitute an admission by 
Southland or a finding by DOE of a 
violation of any Federal petroleum price 
and allocation statutes or regulations.
Comments Received

As noted above, DOE received a total 
of four comments on the proposed 
Southland Consent Order. Comments 
were submitted by the States of Maine; 
New York; California and Alabama, 
which submitted a joint comment; and 
the National Consumer Law Center. 
DOE has considered all comments and 
determined that the Consent Order 
should be made final without 
modification. The significant points 
raised by the comments are discussed 
below.

Several of the comments stated that 
payment to the U.S. Treasury was 
improper or unlawful and cited the 
decision of the Temporary Emergency 
Court of Appeals (TECA) in Citronelle- 
Mobile Gathering, Inc. v. Edwards, 669
F.2d 717 (TT1CAJ1982). However, 
Citronelie is inapplicable here.

In Citronelie, TECA affirmed a district 
court determination in a judicial 
enforcement action that the seller 
overcharged customers in specific sales 
of crude oil. TECA declined to permit 
payment of adjudicated overcharges 
directly into the U.S. Treasury without 
an attempt being made first to refund 
such monies to the injured persons. 
Unlike Citronelie, this is not an 
adjudicated enforcement case; and the 
Consent Order here makes no finding of 
a violation, nor does Southland admit to 
any violations, of DOE regulations. 
Further, when entering into negotiated 
settlements, DOE attempts, where 
practicable, to provide remedial benefits 
to persons injured by the consenting 
firm’s alleged violations. Here, however, 
the issues resolved by this Consent 
Order do not readily permit 
identification of injured parties since 
Southland marketed its gasoline at retail 
in numerous states on a cash basis. 
Under the circumstances of this case, 
DOE is unable to determine who may 
have borne the burden of the alleged 
violations.

Comments received from the states 
suggested that refunds should be made 
to them to fund various energy-related 
programs. While a program of allocating 
funds to states may be appropriate in 
some instances, there is no requirement, 
and there should be no expectation, that 
refunds be distributed to the states in 
every case. In this case, DOE has 
decided to exercise its discretion to 
provide in the first instance for a 
payment to the U.S. Treasury,

Several comments suggested that a 
petition to the Office of Hearings and 
Appeals (OHA) under Subpart V of the 
Regulations (10CFR Part 205, Subpart V) 
for the implementation of special refund 
procedures was mandatory. Contrary to 
the assertions of some commenters, the 
use of Subpart V is not required by the 
Regulations. The choice of appropriate 
remedies in a particular Consent Order 
is made on a case-by-case basis within 
the framework of an overall negotiated 
agreement between the DOE and the 
consenting firm. In light of the violations 
alleged, the parties agreed that payment 
to the U.S. Treasury is an appropriate 
remedy.

Having considered all comments 
received, DOE has determined that the 
proposed Consent Order with Southland 
should be made final without 
modification. The Consent Order was 
made final and effective upon receipt of 
notice by Southland on September 24, 
1982.

Issued in Washington, D.C., November 1, 
1982.
Milton G  Lorenz,
Special Counsel, Economic Regulatory 
Administration.
[PR Doc. 82-30820 Filed 11-9-82; 8:45 am]

BILLING CODE 6 4 5 0 -0 1-M

Federal Energy Regulatory 
Commission

[Docket No. ER83-63-000]

American Electric Power Service 
Corp.; Notice of Filing
November 5,1882.

The filing Company submits the 
following:

Take notice that American Electric 
Power Service Corporation (AEP) on 
behalf of its affiliate, Appalachian 
Power Company (APCO) tendered for 
filing on October 26,1982, Modification 
No. 19 to the Interconnection Agreement 
between APCO and Virginia Electric 
and Power Company (VEPCO). This 
Modification provides for the sale by 
APCO to VEPCO of 600 MW of Oil- 
Displacement Capacity and Energy from 
January 1,1983 to December 31,1984.

AEP states that the demand charge for 
said service will be $2,812,500 per 
month.

AEP requests that the Commission 
accept the Modification for filing on or 
before January 1,1983 as it intends to 
begin the sale of Oil-Displacement 
Capacity and Energy to VEPCO as of 
that date.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal

Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests 
should be filed on or before November
22,1982. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30824 Filed 11-9-82; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. ER82-705-000]

Arkansas Power & Light Co.; Notice of 
Refund Report
November 5,1982.

The filing Company submits the 
following:

Take notice that on October 15,1982, 
Arkansas Power & Light Company filed 
a refund report pursuant to the 
Commission’s order issued September 3, 
1982.

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, on or 
before November 22,1982. Comments 
will be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30825 Filed 11-9-82; 8:45 am]

BILUNG CODE 67t7-01-M

[Docket No. ER83-62-000]

lowa-lilinois Gas and Electric Co.; 
Notice of Filing
November 5,1982.

The filing Company submits the 
following:

Take notice that on October 26,1982, 
Iowa-Illinois Gas and Electric Company 
(Iowa-Illinois) tendered for filing 3rd 
Revised Sheet No. 8 and 2nd Revised 
Sheet No. 9 to WES-M FPC wholesale 
Electric Tariff, Original Volume No. 1.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal
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Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests 
should be filed on or before November
22,1982. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
Become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30826 Filed 11-9-82; 8:45 am)

BILLING CODE 6717-01-M

[Docket No. ER83-73-000]

New England Power Co.; Notice of 
Filing
November 4,1982.

The filing Company submits the 
following:

Take notice that on October 29,1982, 
New England Power Company (NEP) 
tendered for filing amendments to two 
Power Contracts between NEP and 
Massachusetts Municipal Wholesale 
Electric Company and the Town of 
Templeton Municipal Lighting Plant. The 
proposed effective date is January 1, 
1983.

NEP states that the proposed 
amendment will increase the Rate for 
the sale of Unit Power from its coal- 
burning Salem Harbor Units 1, 2, and 3 
from a settlerpent level of $108.03 per 
kw-yr. to $165.47 per kw-year, resulting 
in an annual increase in capacity 
charges of $4,308,000.

NEP further states that the proposed 
Rate is predicated in part upon NEP’s 
W -5 filing made July 30,1982. For this 
reason, NEP requests waiver of certain 
of the Commission’s Regulations.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 
211, 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such motions protests 
should be filed on or before November
22,1982. Protests will be considered by 
the Commission in determining the 
appropriate action to be talcen, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to

become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc.,82-30827 Filed 11-9-82; 8:45 am]

BILUNG CODE 6717-01-M

[Docket No. ER83-70-00Q]

Pacific Gas and Electric Co.; Notice of 
Filing
November 4,1982.

The filing Company submits the 
following:

Take notice that Pacific Gas and 
Electric Company (PG&E), on October
29.1982, tendered for filing as an initial 
rate schedule a September 10,1982 
Agreement for distribution of electric 
capacity and energy, commencing on 
November 1,1982, by PG&E for 
Calaveras County Pubic Power Agency 
(Calaveras).

PG&E has requested a waiver of the 
Commission’s 60-day notice requirement 
in order to provide service on the date 
requested by Calaveras.

PG&E states that the Agreement 
provides that PG&E will distribute, to 
Calaveras member loads, energy that 
has been allocated to Calaveras under 
Public Law 87-874, by the Western Area 
Power Administration from New 
Melones Dam.

PG&E further states that the rate for 
primary and secondary distribution 
shall be a system average rate, with 
reimbursement of energy losses and a 1 
mil/kwh charge for supplemental meter 
reading and other services.

Copies of the filing were served upon 
Calaveras, the Western Area Power 
Administration, and the California 
Public Utilities Commission.

Any person desiring to be heard or to 
protest said filing should file a motion to 
interven or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests 
should be filed on or before November
22.1982. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to

intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30828 Filed 11-9-82; 8:45 am]

BILUNG CODE 6717-01-M

[Docket No. ER83-74-000]

Pacific Power & Light Co.; Notice of 
Filing
November 4,1982.

The filing Company submits the 
following:

Take notice that Pacific Power & Light 
Company (Pacific) on October 29,1982, 
tendered for filing a Wholesale Purchase 
Power Agreement (Agreement) dated 
October 19,1982 between Cheyenne 
Light, Fuel and Power Company 
(Cheyenne) and Pacific. Pacific states 
that the Agreement provides for the 
termination of Pacific’s Rate Schedule 
FPC No. 108 and an increase in rates for 
service to Cheyenne. The proposed 
change in rates would increase revenues 
from Cheyenne by $4,902,729 based on 
the 12-month period ending December
31.1981.

Pacific requests the Commission to 
permit this rate schedule to become 
effective January 1,1983, which it claims 
is the date of commencement of service.

Copies of this filing were supplied to 
Cheyenne and the Public Service 
Commission, the State of Wyoming^

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests 
should be filed on or before November
22.1982. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30829 Filed 11-9-82; 8:45 am]

BILLING CODE 6717-01-M
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[Docket No. ER80-313-002]

Public Service Company of New 
Mexico; Notice of Compliance Filing
November 5, 1982.

The filing Company submits the 
following:

Take notice that on September 27, 
1982, Public Service Company of New 
Mexico filed revised Service Schedules 
A and B for service to the City of Gallup, 
New Mexico. Such filing was made 
pursuant to Opinion No. 146, issued 
September 17,1982.

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, on or 
before November 22,1982. Comments 
will be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30830 Filed 11-9-82; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. ER83-72-000]

Southern Company Services, inc.; 
Notice of Filing
November 5,1982.

The filing Company submits the 
following:

Take notice that Southern Company 
Services, Inc., on October 29,1982, 
tendered for filing on behalf of Alabama 
Power Company, Georgia Power 
Company, Gulf Power Company and 
Mississippi Power Company (the 
Southern Companies) an initial contract 
for economy energy transactions 
between the Southern Companies and 
the City of Tallahassee, Florida (City). 
The contract provides for economy 
energy sales from the Southern 
Companies to City. The service under 
the rate schedule is scheduled to 
commence on October 29,1982. The 
contract between the Southern 
Companies and the City makes 
provisions for economy energy 
transactions from the Southern 
Companies to the City whenever such 
transactions would be to the mutual 
advantage of both parties to the 
agreement.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington,

D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests 
should be filed on or before November
22,1982. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30831 Filed 11-9-82; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. ER83-69-000]

Southern Electric Generating Co.; 
Notice of Filing
November 4,1982.

The filing Company submits the 
following:

Take notice that on October 29,1982, 
Southern Electric Generating Company 
(SEGCO) tendered for filing a proposed 
amendment to its Power Contract with 
Alabama Power Company and Georgia 
Power Company, which Contract is 
designated SEGCO Rate Schedule FPC 
No. 1.

SEGCO states that the amendment to 
the Power Contract is necessary to 
enable it to recover increased debt 
expense related to construction 
expenditures, which is not provided for 
in the the computation of rates and 
charges under the currently existing 
contract. These expenditures and 
increased debt expense are occasioned 
by the need to refurbish SEGCO’s 
generating units to extend their useful 
lives, and the installation of certain 
pollution control facilities to comply 
with mandatory state environmental air 
quality standards.

Copies of the filing were served upon 
the affected companies, the Alabama 
Public Service Commission and the 
Georgia Public Service Commission.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests 
should be filed on or before November
22,1982. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will

not serve to ipake protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30832 Filed 11-9-82; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. ER83-64-000]

Southern Indiana Gas and Electric Co.; 
Notice of Filing
November 5,1982.

The filing Company submits the 
following:

Take notice that on October 26,1982, 
Southern Indiana Gas and Electric 
Company (SIG&E) tendered for filing 
proposed changes in its wholesale 
power service Rate RS which is the 
basis for FERC Rate Schedule Nos. 34, 
35, 36 and 37 under which it sells power 
for resale to rate revenues from 
jurisdictional sales and service by 
$638,911 based upon the twelve-month 
period ending September 30,1981. The 
increase is requested to become 
effective on April 1,1983. SIG&E realizes 
that the effective date allows for more 
elapsed time than is set forth for FERC 
action. The extended time period was 
agreed upon by the Company and the 
customers in order to allow sufficient 
time for retail regulatory action. The 
affected customers are the City of 
Bonneville, City of Tell City, City of 
Huntingburg, and the Town of 
Ferdinand, Indiana.

Copies of the filing have been served 
upon the affected wholesale customers 
named above, and upon the Public 
Service Commission of Indiana.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 
211, and 214 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All such motions or 
protests should be filed on or before 
November 22,1982. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the
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Commission and are available for public 
inspection.
Kenneth F. Plumb,
Secretary.

[FR Doc. 82-30833 Filed 11-0-82; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. ER83-68-OOOJ

Southwestern Electric Power Co.;
Notice of Filing - 1
November 5,1982,

The filing company submits the 
following:

Take notice that Southwestern 
Electric Power Company (“SWEPCO”) 
on October 29,1982, tendered for filing a 
Contract for Electric Service between 
SWEPCO and Cajun Electric Power 
Cooperative, Inc. (Cajun). The Contract 
for Electric Service provides for a 
formulaic method of determining 
periodic changes in rates and charges 
applicable to services rendered Cajun 
by SWEPCO. Rates determined under 
the first application of the Contract for 
Electric Service will result in aggregate 
increased revenues from Cajun for the 
12 months ending June 30,1983 of about 
$1,032,126 or 18.8 percent, over rates 
presently in effect. SWEPCO requests 
that the Contract for Electric Service 
and rates determined thereunder be 
made effective as of September 1,1982 
and, accordingly, requests waiver of the 
notice requirements under the Federal 
Power Act. Cajun has concurred in the 
filing and the proposed effective date.

Copies of the filing have been served 
on Cajun and upon the Louisiana Public 
Service Commission.

Any person desiring to be heard or to 
protest said application should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE.,
Washington, D.C. 20426, in accordance 
with Rule 214 or 211 of the Commission’s 
Revised Rules of Practice and Procedure 
(18 CFR 385.214 or 385.211). All such

motions or protests should be filed on or 
before November 22,1982. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection.
Kenneth F. Plumb, %
Secretary.
[FR Doc. 82-30834 Filed 11-9-82; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. ER83-67-000]

West Texas Utilities Co.; Notice of 
Filing
November 4.1982.

The filing Company submits the 
following:

Take notice that on October 29,1982, 
West Texas Utilities Company (WTU) 
tendered for filing twenty-eight (28) 
executed Delivery Point and Service 
Specifications sheets providing for 
changes in conditions of service under 
Service Agreements between WTU and 
Brazos Electric Power Cooperative, 
Concho Valley Electric Cooperative, 
Dickens County Electric Cooperative, 
Gate City Electric Cooperative, 
Greenbelt Electric Cooperative, 
McCulloch County Electric Cooperative, 
Rio Grande Electric Cooperative, 
Southwest Texas Electric Cooperative, 
and Taylor Electric Cooperative, 
executed under WTU’s FERC Electric 
Tariff, Original Volume No. 1. The 
changes provide for changing the 
voltage, the decrease or increase in 
stated maximum contract demand at the 
existing delivery point, adding a new 
delivery point, and terminating existing 
delivery points.

Copies of this filing have been sent to 
the Public Utility Commission of Texas 
and the affected full requirements 
wholesale customers.

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests 
should be filed on or before November
22,1982. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30835 Filed 11-0-82; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. ER 81-517-000]

Wisconsin Electric Power Co.; Notice 
of Refund Report
November 5,1982.

The filing Company submits the 
following:

Take notice that on October 27,1982, 
Wisconsin Electric Power Company 
filed a refund report pursuant to the 
Commission’s letter of September 20, 
1982,

Any person desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, on or 
before November 22,1982, Comments 
will be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
(FR Doc. 82-30836 Filed 11-0-82; 8:45 am]

BILLING CODE 6717-01-M
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1976 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice.

The applications for determination are 
available for inspection except to the 
extent such material is confidential

under 18 CFR 275.206, at the 
Commission’s Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register.

Categories within each MGPA section 
are indicated by the following codes:
Section 102-1: New OCS lease 

102-2: New well (2.5 mile rule)
102-3: New well (1000 ft rule)
102-4: New onshore reservoir

102-5: New reservoir on old OCS lease 
Section 107-DP: 15,000 feet or deeper 

102-GB: Geopressured brine 
107-CS: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation
107- RT: Recompletion tight formation 

Section 108: Stripper well
108- SA: Seasonally affected 
108-EB: Enhanced recovery

. 108-PB: Pressure buildup 
Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30769 Filed 11-9-82; 8:45 am]

BILUNG CODE 6717-01-M
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic fee (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice.

The applications for determination are 
available for inspection except to the 
extent such material is confidential

under 18 CFR 275.206, at the 
Commission’s Division of Public 
Information, Room 1 0 0 0 , 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice, in the Federal 
Register.

Categories within each NGPA section 
are indicated by the following codes:

Section 102-1: New OCS lease 
102-2: New well (2.5 mile rule)
102-3: New well (1000 ft rule)
102-4: New onshore reservoir

50979

102-5: New reservoir on old OCS lease 
Section 107—DP: 15,000 Feet or deeper 

107-GB: Geopressured brine 
107-CS: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation
107- RT: Recompletion tight formation 

Section 108: Stripper well
108- SA: Seasonally affected 
108—ER: Enhanced recovery 
108-PB: Pressure buildup

Kenneth F. Plumb,
Secretary.
IFR  D oc. 82-30770  Filed  1 1 -9 -8 2 ; 8:45 am ]

BILLING CODE 6717-01-M
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 16 CFR 274.104. Negative
determinations are indicated by a “D” 
before the section code. Estimated
annual production (PROD) is in million 
cubic feet (MMCF). An {*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice.

The applications for determination are 
available for inspection except to the

extent such material is confidential 
under 18 CFR 275.206, at the 
Commission’s Division of Public 
Information, Room 1000, 835 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register.

Categories within each NGPA section 
are indicated by the following codes:
Section 102-1: New OCS lease 

102-2: New well (2.5 mile rule)
102-3: New well (1000 ft rule)
102-4: New onshore reservoir

102-5: New reservoir on old OCS lease 
Section 107—DP: 15,000 feet or deeper 

107-GB: Geopressured brine 
107-CB: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation
107- RT: Recompletion tight formation 

Section 108: Stripper well
108- SA: Seasonally affected 
10&-ER: Enhanced recovery 
108-PB: Pressure buildup

Kenneth F. Plumb,
Secretary.

[FR Doc. 82-30771 Filed 11-9-82; 8:45 am]
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*} before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice.

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission’s Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register.

Categories within each NGPA section

are indiçated by the following codes: 
Section 102-1: New OCS lease 

102-2: New well (2.5 mile rule)
102-3: New well (1,000 ft rule)
102-4: New onshore reservoir 
102-5: New reservoir on old OCS lease 

Section 107-DP: 15,000 feet or deeper 
107-GB: Geopressured brine 
107-CS: Coal seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New tight formation
107- RT: Recompletion tight formation 

Section 108: Stripper well
108- SA: Seasonally affected 
108-ER: Enhanced recovery 
108-PB: Pressure buildup

Kenneth F. Plumb,
Secretary.
[FR Doc. 82-30772 Filed 11-9-82; 8:45 am]

BILLING CODE 6717-01-M

Notice of Cases Filed; Week of 
October 15 through October 22,1982

Office of Hearings and Appeals
During the week of October 15

through October 22,1982, the appeals 
and applications for exception or other . 
relief listed in the Appendix to this 
Notice were filed with the Office of 
Hearings and Appeals of the 
Department of Energy. Submissions 
inadvertently omitted from earlier lists 
have also been included.

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, D.C. 20461. 
November 2,1982.
George b. Breznay,
Director, Office of Hearings and Appeals.

List of Cases Received by the Office of Hearings and Appeals

{W eek of October 15 through October 2 2 ,1 9 8 2 ]

Date Name and location of applicant C ase No. Type of submission

Sept. 1 .1 9 8 2 ......... Office of Special Counsel/Gulf Oil Corporation, Washing
ton, D.C.

H RZ-0103................................. Interlocutory Order. If granted: Pursuant to the January 21, 1982 (Case No. HRD- 
0003) and the March 5, 1982 (Case No. HRX-0015) Decision and Orders 
issued to the Office of Special Counsel, Gulf Oil Corporation would be 
compelled to produce certain documents.

O ct 1 5 ,1 9 8 2 ........ H FA-0090................................. Appeal of an Information Request Denial. If granted: The DOE would provide 
American Satellite Company an opportunity to review certain DOE documents 
relating to a  contract proposal of the firm prior to release to other parties.

Oct. 18 1 9 8 2 ........ HRH-0013 and H RD -0083. Request for Evidentiary Hearing and Motion for Discovery. If granted: Discovery 
would be granted and an evidentiary hearing would be convened in connection 
with the Statement of Objections submitted by Ben Shimek in response to the 
Proposed Remedial Orders (Case Nos. BR O -1417-BRO -1422) issued to Ben 
Shimek.

Oct. 18, 1 9 8 2 ........ FASGO, Incorporated, Washington, D.C........................................ HRD-0085 and H RH -0085. Motion for Discovery and Request for Evidentiary Hearing. If granted: Discovery 
would be granted and an evidentiary hearing would be convened in connection 
with the Statement of Objections submitted by FASGO, Inc. in response to the 
June 2, 1982, Proposed Remedial Order (Case No. HRO-0073) issued to 
FASGO, Inc.

Oct. 19, 1 9 8 2 ........ Crown Central Petroleum Corporation, Baltimore, Maryland.... H RZ-0102................................. Interlocutory Order. If granted: A Proposed Remedial Order issued to Crown 
Central Petroleum Corporation (Case No. HRO-0072) would be dismissed.

Oct. 19, 1 9 8 2 ........ Associated Service Corporation, Indianapolis, Indiana.............. H EE-0046................................. Exception to the Reporting Requirements. If granted: Associated Service Corpo
ration would not be required to file form EIA-9A “No. 2 Distillate Price 
Monitoring Report."

Refund Applications Received
[Week of October 15 to October 22, 1982]

Date Name of Refund Proceeding/Name of Refund Applicant C ase No.

Oct. 7, 1 9 8 2 ....................................................................................................... RL1-373
O ct 19. 1982 ..................................................................................................... R F 7-103 ,

(FR Doc. 82-30822 Filed 11-9-82: 8:45 am] 

BIU1ÎNG CODE 6450-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY
[OPTS-140023 PH-FRC 2240-2]

JRB Associates, Inc.; Transfer of Data 
to Contractor

a g e n c y : Environmental Protection 
Agency (EPA). 
a c t io n : Notice.

s u m m a r y : EPA will transfer to its 
contractor, JRB Associates Inc. (JRB), of 
McLean, Virginia, information which 
has been or will be submitted by 
manufacturers and importers under 
sections 4, 5, and 8 of the Toxic 
Substances Control Act (TSCA). Some 
of the information may be claimed 
confidential. JRB will review this 
information to assist EPA to develop 
alternative approaches to its design of 
industry reporting and recordkeeping 
rules and to provide analyses of 
alternatives for reducing reporting 
burdens.
DATE: The transfer of data submitted to 
EPA and claimed to be confidential will 
occur no sooner than 10 working days 
after publication of this notice in the 
Federal Register.
FOR FURTHER INFORMATION CONTACT:

Douglas G. Bannerman, Acting Director, 
Industry Assistance Office (TS-799), 
Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-511, 401 M St., SW, Washington, D.C. 
20460, Toll-free: (800-424-9065), In 
Washington, D.C.: (554-1404), Outside 
the USA: ((Operator 202-554-1404). 
SUPPLEMENTARY INFORMATION: Under 
TSCA, EPA is authorized to regulate 
chemical substances and mixtures 
which present an unreasonable risk of 
injury to health or the environment, and 
to take action with respect to chemical 
substances and mixtures that are 
imminent hazards. EPA is also charged 
with exercising its authority in such a 
manner as not to impede unduly or 
create unnecessary economic barriers to 
technological innovation, while fulfilling 
its primary purpose of assuring against 
unreasonable risk.

Toward carrying out this dual 
responsibility, EPA is reviewing and 
analyzing its approach to design of 
reporting and recordkeeping rules and 
regulations under TSCA. To accomplish 
this, EPA has contracted with JRB, of 
McLean, Virginia (Contract No. 68-01- 
6709), to assist it in analyzing 
alternatives for responsibly reducing 
reporting burdens on industry.

Under 40 CFR 2.306(j), EPA has 
determined that it may need to disclose 
confidential business information to

JRB. Under the terms of the contract, 
EPA will provide JRB with information 
submitted to the Inventory of Chemical 
Substances under section 8(b) of TSCA. 
This information may include the 
identity of chemical manufacturers, the 
chemicals produced by these 
manufacturers, and the volumes of the 
chemicals produced. In addition, EPA 
may provide JRB with similar 
information on chemical substances 
obtained from test data submitted under 
section 4, premanufacture notices 
submitted under section 5(a), health and 
safety studies submitted under section 
8(d), or from submissions under present 
and future section 8(a) rules.

Under the EPA Contractor 
Requirements for the Control and 
Security of TSCA Confidential Business 
Information Security Manual, JRB has 
been authorized to have access to this 
information. EPA has approved JRB’s 
security plan and has conducted the 
required inspection of the JRB facilities 
and found them to be in compliance 
with the provisions of the manual.

Since JRB will review information 
claimed to be confidential, EPA is 
publishing this notice to inform all 
submitters of PMNs, section 4 test data, 
inventory data under section 8(b), and 
section 8(a) information, that JRB will 
have access to confidential business 
information from EPA. After completing 
the industry reporting and 
recordkeeping rules analyses, JRB will 
return all confidential business 
information to EPA.

JRB personnel will be required to sign 
a nondisclosure agreement before they 
are permitted access to such 
information. JRB is required to treat all 
confidential business information in 
accordance with the requirements of the 
TSCA Confidential Business Information 
Security Manual and the Contractor 
Requirements for the Control and 
Security of TSCA Confidential Business 
Information Manual.

Dated: October 27,1982.
Don R. Clay, ^
Director, Office o f Toxic Substances.
[FR Doc. 82-30319 Filed T19-82; 8:45 am]

BILLING CODE 8S60-50-M

IPP 1G2517/T393; PH-FRL 2242-6 ]

(Z)-11-Hexadecenal; Extension of an 
Exemption From Requirement of a 
Tolerance
AGENCY: Environmental Protection 
Agency (EPA). 
a c t io n : Notice.

s u m m a r y : EPA has extended the 
temporary exemption from the

requirement o f a tolerance for residues 
of the artichoke plume moth pheromone 
(Zj-ll-hexadecenal in or on the raw 
agricultural commodity artichokes.
d a t e : This temporary exemption from 
the requirement of a tolerance expires 
July 26,1983.
FOR FURTHER INFORM ATION CONTACT: 
Franklin Gee, Product Manager (PM) 17, 
Registration Division (TS-767C), Office 
of Pesticide Programs, Environmental 
Protection Agency, Rm. 207, CM #2,1921 
Jefferson Davis Highway, Arlington, VA 
22202, (703-557-2690).
SUPPLEMENTARY INFORMATION: EPA 
issued a notice that was published in the 
Federal Register of October 20,1981 (46 
FR 51470) that a temporary exemption 
from the requirement of a tolerance had 
been established for residues of the 
artichoke plume moth pheromone (Z)- 
11-hexadecenal when used as a 
pheromone on die raw agricultural 
commodity artichokes. 11118 exemption 
from the requirement of a tolerance was 
established in response to pesticide 
petition (PP 1GZ5Î7), submitted by 
Health-Chemical Corporation, Hereon 
Division, 1107 Broadway, New York, NY 
10010.

The company has requested a one- 
year extension of the temporary 
tolerance to permit the continued 
marketing of the above raw agricultural 
commodity when treated in accordance 
with the provisions of experimental use 
permit 8730-EU P-ll which is being 
extended under the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
as amended, (92 Stat. 819; 7 U.S.C. 136).

The scientific data reported and other 
relevant material were evaluated, and it 
was determined that the exemption from 
the requirement of a tolerance will 
protect the public health. Therefore, the 
temporary exemption from the 
requirement of a tolerance has been 
extended on the condition that the 
pesticide be used in accordance with the 
experimental use permit and with the 
following provisions:

JL The total amount of the active 
ingredient to be used must not exceed 
the quantity authorized by the 
experimental use permit.

2. Health-Chem Corp. must 
immediately notify the EPA of any 
findings from the experimental use that 
have a bearing on safety. The company 
must also keep records of production, 
distribution, and performance and on 
request make the records available to 
any authorized officer or employee or 
the EPA or the Food and Drug 
Administration.

This temporary exemption from the 
requirement of a tolerance expires July
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26,1983. Residues remaining in or on the 
raw agricultural commodity after this 
expiration date will not be considered 
actionable if the pesticide is legally 
applied during the term of, and in 
accordance with, the provisions of the 
experimental use permit and temporary 
exemption from the requirement of a 
tolerance. This temporary exemption 
from the requirement of a tolerance may 
be revoked if the experimental use 
permit is revoked or if any experience or 
scientific data with this pesticide 
indicate that such revocation is 
necessary to protect the public health.

The Office of Management and Budget 
has exempted this notice from the 
requirements of section 3 of Executive 
Order 12291.

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950).
(Sec. 408(j), 68 Stat. 516, (21 U.S.C. 346a(j)))

Dated: November 3,1982.
Douglas D. Campt,
Director, Registration Division, Office of 
Pesticide Programs.
[FR Doc. 82-30886 Filed 11-9-82; 8:45 am]

BILUNG CODE 6560-50-M

FEDERAL COMMUNICATIONS 
COMMISSION
[FCC 82-452; File No. 26006-CL-P-{17)-82; 
CC Docket No. 82-721, et. al.]

Advance Mobile Phone Service, Inc. et 
ai; Memorandum Opinion and Order 
Granting Application and Designating 
Applications for Hearing

Adopted: October 21,1982.
Released: November 1,1982.
In re application of Advanced Mobile 

Phone Service, Inc., for a construction 
permit to establish a cellular system 
operating on frequency Block B in the 
Domestic Public Cellular Radio 
Telecommunications Service to serve 
the Chicago, Illinois, modified Standard 
Metropolitan Statistical Area, File No. 
26006-CL-P-(17)-82; and In re 
applications of Rogers Radiocall, Inc. 
and Cellular Mobile Systems of Illinois, 
Inc. for a construction permit to 
establish a cellular system operating on 
frequency Block A in the Domestic 
Public Cellular Radio 
Telecommunications Service to serve 
the Chicago, Illinois, modified Standard

Metropolitan Statistical Area, CC 
Docket No. 82-721, File No. 26046-CL-P- 
(18) File No. 26181-CL-P-(34)-82, 
designation of applications for 
consolidated hearing on stated issues.

1. Presently before the Commission 
are the captioned applications of Rogers 
Radiocall, Inc. (Rogers), Cellular Mobile 
Systems of Illinois, Inc. (CMS) and 
Advanced Mobile Phone Service, Inc. 
(AMPS). AMPS, CMS and Rogers 
propose to construct cellular systems to 
serve the Chicago, Illinois, Standard 
Metropolitan Statistical Area (SMSA).1 
CMS and Rogers filed Petitions to Deny 
each other’s applications. No petitions 
to deny were filed against the AMPS 
application.2 Responsive pleadings were 
filed.

2. Because we find that the public 
interest would be served thereby, we 
are granting the AMPS application.3 As 
discussed below, we find that the 
Rogers and CMS petitions fail to raise 
any substantial and material issues 
requiring designation for hearing. 
However, the CMS and Rogers 
applications are electrically mutually 
exclusive, and accordingly, we are 
designating those applications for a 
comparative hearing in accordance with 
the Commission’s Report and Order in 
CC Docket No. 79-318, 86 FCC 2d 469
(1981) , modified, Memorandum Opinion 
and Order on Reconsideration, 89 FCC 
2d 58 (1982), and further modified 
Memorandum Opinion and Order on 
Further Reconsideration, 90 FCC 2d 571
(1982) . We are also requiring that CMS 
modify its application as set forth 
below.

Rogers Application
3. In its Petition to Deny, CMS alleges 

that Rogers did not comply with Section 
22.913(a)(5)4 of the Rules and that it

1 A s  n o te d  in  th e  c a p t io n s ,  A M P S , a  w h o l ly -  
o w n e d  s u b s id ia r y  o f  th e  A m e r ic a n  T e le p h o n e  a n d  
T e le g r a p h  C o m p a n y  (A T & T ), i s  r e q u e s t in g  th e  
w ir e l in e  a l l o c a t i o n  ( f r e q u e n c y  b l o c k  B )  a n d  b o th  
R o g e r s  a n d  C M S  a r e  r e q u e s t in g  th e  n o n - w ir e l in e  
a l l o c a t i o n  ( f r e q u e n c y  b l o c k  A )  in  th e  C h ic a g o  
m a r k e t .

*  P e t i t io n s  to  d e f e r  C o m m is s io n  a c t i o n  o n  th e  
A M P S  a p p l ic a t io n  h a v e  b e e n  B le d  b y  R o g e r s  a n d  
C M S . See p a r a g r a p h  1 6 , infra.

3 S e c t i o n  2 2 .9 0 1  o f  o u r  R u le s  r e q u ir e s  t h a t  c e l lu la r  
s e r v ic e  b e  p r o v id e d  b y  a n  A T & T  a f f i l i a t e  o n ly  
th ro u g h  a  s e p a r a t e  s u b s id ia r y .  A M P S  h a s  
d e m o n s t r a t e d  in  i t s  a p p l ic a t io n  t h a t  i t  h a s  m e t  th is  
r e q u ir e m e n t .  O u r  R u le s  a l s o  r e q u ir e  t h a t  A M P S  
s u b m it  a  c e l lu la r  c a p i t a l i z a t i o n  p la n  f o r  C o m m is s io n  
a p p r o v a l .  A M P S  d id  s u b m it  i t s  p la n  o n  M a y  2 5 ,
1 9 8 2 .  O u r  d e c is io n  h e r e  i s  s u b je c t  to ,  a n d  
c o n d it io n e d  o n , a c t i o n  o n  th e  c a p i t a l iz a t io n  p la n .  
See p a r a .  1 8 , infra. W e  r e c o g n iz e  t h a t  f u r th e r  
a p p r o v a l ,  m a y  b e  r e q u ir e d  w h e n  o w n e r s h ip  in  A M P S  
in  C h ic a g o  i s  c h a n g e d  p u r s u a n t  t o  th e  A T & T  
r e o r g a n iz a t io n .

4 C M S  a l le g e s  R o g e r s  d id  n o t  a d e q u a t e ly  d e s c r i b e  
i t s  b a s i s  f o r  d e te r m in in g  s y s t e m  c o n g e s t io n  a s  
r e q u ir e d  b y  o u r  R u le s .

failed to demonstrate that it is 
financially qualified. CMS argues that 
Rogers failed to demonstrate that the 
bank loan on which it relies to finance 
construction and first year operating 
expenses will actually be available and 
that the letter of commitment from the 
bank does not describe the terms and 
conditions o f the loan.5 CMS further 
alleges that Rogers failed to provide 
reasonable assurance that Metromedia 
will be able to meet its commitment to 
Rogers.

4. We have reviewed the application, 
the pleadings and Rogers’ reply.® We 
find that Rogers complied with Section 
22.913(a)(5) of the Rules. See Volume I of 
Application, “Response to Section 
22.913(a)(5),’’ and "Technical Response 
to Petition to Deny,” both of which fully 
address system congestion and cell
splitting. Rogers estimates the cost of 
construction and first year operating 
costs to be $19,027,100 which are more 
than covered by a loan of $20 million 
from the First National Bank of Chicago. 
We have reviewed the terms of the First 
National Bank of Chicago commitment 
letter and find that, under the applicable 
precedent, Rogers has shown reasonable 
assurance that this loan will be 
available to it. Multi-State 
Communications Inc. v. FCC, 590 F.2d 
1117 (D.C. Cir. 1978), cert, denied, 440 
U.S. 959 (1979); Les Vegas Valley 
Broadcasting v. FCC, 589 F.2d 594 (D.C. 
Cir. 1978); Merrimack Valley 
Broadcasting Inc., 82 FCC 2d 166 (1980).7 
Therefore, Rogers has demonstrated its 
financial ability regardless of potential 
contributions from Metromedia.8

3 C M S  a l s o  a l le g e s  t h a t  th e  l e t t e r  o f  c o m m itm e n t  
f r o m  th e  F i r s t  N a t io n a l  B a n k  o f  C h ic a g o  r e f e r s  to  
R o g e r s  R a d io  C o m m u n ic a t io n s  S e r v i c e  ( R R C S )  a n d  
n o t  to  R o g e r s  R a d io c a l l ,  a n d  i t  m a k e s  n o  r e f e r e n c e  
to  th e  im p e n d in g  a c q u is i t io n  o f  R C C S  b y  
M e tr o m e d ia .  R R C S  a r id  M e tr o m e d ia ,  I n c .  a r e  50 %  
o w n e r s  o f  R o g e r s .

*  R o g e r s  s u b m it te d  a n  a m e n d m e n t  to  i t s  f in a n c ia l  
s h o w in g  w ith  i t s  R e p ly  o n  A u g u s t  1 0 , 1 9 8 2 .  T h i s  
a m e n d m e n t  w a s  r e tu r n e d  o n  A u g u s t  2 3 ,1 9 8 2 ,  a s  
u n a c c e p t a b l e  f o r  f i l in g . O n  S e p te m b e r  1 3 ,1 9 8 2 ,  
R o g e r s  f i l e d  a  P e t i t io n  f o r  R e c o n s id e r a t io n  o f  th is  
a c t i o n  a n d  r e s u b m it te d  th e  a m e n d m e n t .  T h e  P e t i t io n  
f o r  R e c o n s id e r a t io n  i s  h e r e b y  d is m is s e d .  O u r  R u le s  
p r o v id e  t h a t  r e c o n s id e r a t io n s  o f  in te r lo c u to r y  
a c t i o n s  b y  d e le g a te d  a u th o r i ty  w il l  n o t  b e  
e n t e r t a in e d .  See § §  1 .1 0 2 ,1 .1 0 6 .  In  a n y  e v e n t ,  a s  
d is c u s s e d  in  th e  o r d e r ,  R o g e r s  h a s  a d e q u a t e ly  
e s t a b l i s h e d  i t s  f i n a n c i a l  q u a l i f i c a t io n s  in  i t s  o r ig in a l  

e x h ib i t s .
7 W e  s e e  n o  m e r i t  to  C M S 's  a l le g a t io n  t h a t  th e  

l e t t e r  i s  a d d r e s s e d  to  R R C S  a n d  n o t  to  R o g e r s ,  s in c e  
th e  le t t e r  s p e c i f i c a l l y  r e f e r s  t o  th e  p r o p o s e d  c e l lu la r  
t e le p h o n e  s y s te m .

'M e t r o m e d i a  s t a t e s  t h a t  i t  h a s  a l l o c a t e d  $ 2 0  
m il l io n  o f  i t s  c a s h  r e s o u r c e s  a n d  o t h e r  c r e d i t  
f a c i l i t i e s  to  s u p p o r t  i t s  C h ic a g o  p r o p o s a l .  W e  d o  n o t  
n e e d  to  r e l y  o n  t h a t  s t a te m e n t  h e r e  b e c a u s e  R o g e r s  
h a s  f u lly  s a t i s f i e d  o u r  f i n a n c ia l  r e q u ir e m e n ts  
w ith o u t  r e l i a n c e  o n  t h e  M e tr o m e d ia  c o m m itm e n ts .
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CMS Application
5. In its Petition to Deny the CMS 

application, Rogers alleges that CMS is 
not financially qualified. Rogers argues 
that the loan commitment from Graphic 
Scanning Corporation (Graphic) 9 to 
finance its construction does not provide 
reasonable assurance that its parent 
company has sufficient funds since 
Graphic has numerous applications 
pending before the Commission in 
various communication services10 and 
has overcommitted its funds in those 
applications. In addition, Rogers alleges 
that a $200 million equity offering is not 
acceptable for demonstrating financial 
ability and, in the alternative, 
information concerning the ability of the 
future stockholders to meet their 
commitments should be required. Rogers 
also alleges CMS understated its costs 
for construction and operation of the 
proposed facility. Allegations against 
the financial ability of Graphic and its 
subsidiaries have been raised in 
virtually all of the top-30 markets.

6. We first dispose of Roger’s 
argument that Graphic has 
overcommitted its available funds in 
view of the numerous non-cellular 
applications it or its affiliates have 
pending before the Commission. The 
simple answer is that Graphic has made 
the specific unrebutted statement that 
none of its cellular funds have been 
allocated for any other project. We do 
not require more. S ee § 22.917(b). Thus, 
this is not a case like those were we 
have designated issues for hearing when 
it appeared that an applicant had 
already committed funds for another 
project.11 As for Rogers’ more specific 
allegations concerning the funds 
available for the CMS cellular ventures, 
although we here deal specifically with 
Chicago, we will consider broadly 
Graphic’s ability to finance construction 
of all 30 systems for which it has applied 
at a total initial investment of $337 
million.12 The standards we apply are

9 CMS is a sdubsidiary of Graphic.
10 Graphic has applications pending before the 

Commission for a Direct Broadcast Satellite System 
and in the Digital Electronic Message Service, 
among other.

11 Contrast Jay Sadow, 39 FCC 2d 808 (Rev. Bd. 
1973), and Key Broadcasting, 43 FCC 2d 255 (Rev.
Bd. 1973). Of cpurse, to the extent that Graphic must 
show financial qualifications for the non-cellular 
licenses for which it has-or will-applied, it may not 
rely on the funds committed here for cellular.

12 It should be noted that Graphic has already 
announced settlement agreements in Indianapolis 
and Milwaukee. Thus, in all likelihood it will not 
incur the full projected cost of those two systems 
($5.5 and $6.3 million, respectively). There may well 
be more settlements, which will further reduce 
initial capital outlays. Moreover, it is unlikely— 
though admittedly not impossible—that Graphic 
will win every comparative hearing. We recognize, 
therefore, that our financial analysis here is a

those we have historically used in 
analgous cases both in the mobile and 
broadcast areas. As a matter of 
procedural efficiency and fairness, it is 
our intention that the following analysis 
and conclusions put to rest issues 
concerning Graphic’s basic financial 
qualifications for the top-30 markets to 
the extent that the issues raised in 
others are similar to the issues raised 
here by Rogers. Any financial issues 
relevant to specific markets will, of 
course, be resolved in subsequent 
orders.

7. CMS estimates its construction and 
operating costs for one year to be 
$15,487,000 and relies on a letter 
commitment for $17,200,000 from 
Graphic to finance its proposal (Exh. 
VIII, App. VIII-C). Graphic, in turn, 
relies on three sources of funds to 
finance construction of 30 systems by its 
wholly-owned subsidiaries: (1) Its own 
cash and marketable securities in 
current asset accounts; (2) a 
commitment from a group of banks; and
(3) an offer by E. F. Hutton to serve as 
managing underwriter for a public 
offering of equity and equity-related 
financings. Although Graphic has 
explicitly offered CMS financing from 
internal funds, it is reasonable to 
assume that Graphic will ultimately 
choose that combination of sources 
which best serves the interests of its 
stockholders and subsidiary companies. 
We therefore turn to each of these 
sources.

8. Internal Funds. Graphic claims to 
have “cash and marketable securities in 
excess of $132 million, of which $100 
million has been specifically earmarked 
by Graphic for cellular development and 
operation” (Exh. VIII, p. 2). The long
standing Commission standard, 
however, is hot current assets but net 
liquid assets, that is, the excess of 
current assets over current liabilities. 
Central Texas Broadcasting Co., 74 FCC 
2d 393,401-02 (1979); M errimack Valley 
Broadcasting, Inc., 82 FCC 2d 166,168- 
69,174-75 (1980); WVOC, Inc., 32 FCC 
2d 765, 769 (Rev. Bd. 1971); The 
Tuscarawas Broadcasting Co., 4 FCC 2d 
466,468 (Rev. Bd. 1966). Exhibit VIII, 
Appendix VIII-E, contains Graphic’s 
quarterly Securities and Exchange 
Commission Form 10-Q for the quarter • 
ended March 31,1982. The total of cash 
and marketable securities is $132.9 
million,13 and the total of current

“worst-case” analysis, albeit one which is required 
by. our Rules and by principles of fairness to all 
parties to these proceedings.

15 Graphic’s large amount of cash results primarily 
from its successful sale of $105 million of 10 percent 
convertible subordinated debentures in December 
1981. See Note 3 to Form 10-Q Report.

liabilities is $25.9 million, yielding about 
$107 million in net liquid assets. 
Accordingly, we conclude that Graphic’s 
net liquid assets are sufficient to satisfy 
its commitment of $100 million to its 
cellular subsidiaries.

9. Bank letter. The Commission 
requires reasonably assurance that a 
loan or similar financing will be 
available to the applicant if it secures a 
construction permit. Multi-State 
Communications, Inc. v. FCC, supra; Las 
Vegas Valley Broadcasting Co. v. FCC, 
supra. Exhibit VIII, App. VIII-E, of CMS’ 
application is a letter from a vice- 
president of Chemical Bank acting on 
behalf of itself and six other named 
lending institutions. The letter states 
that the banks “have established credit 
facilities aggregating up to $200 million, 
for use in connection with Graphic 
Scanning Corp.’s planned establishment 
through appropriate subsidiaries of 
cellular mobile communications systems 
* * The letter goes on to state that 
funds will initially be made available 
upon the grant of any of Graphic’s 
cellular applications in the form of a 
revolving credit arrangement 
convertible to a term loan, whose 
provisions are stated explicitly. Finally, 
the letter States that the formal 
agreement “will include convenants, 
conditions of availability and security 
provisions, and will require such 
documentation, as are customarily 
included in such agreements.” Under the 
Multi-State test, this letter is acceptable 
as "reasonable assurance” that $200 
million will be available to Graphic for 
cellular construction. The only unknown 
elements are the specific “customary” 
conditions. Under Multi-State, this lack 
of specificity does not negate the 
validity of the commitment.

10. Equity Financing. We 
contemplated that applicants might need 
or want to obtain equity financing. See
§ 22.917(e) of the Rules. Nevertheless, 
the proposal before us is one of first 
impression. We are unable to find any 
other case in which an applicant 
proposed a public offering, as opposed 
to a private placement of stock in a 
closely-held company, to support its 
financial showing. Of course, we have 
never before licensed such costly 
terrestrial radio facilities; even the 
largest VHF television station rarely 
costs more than $4 or $5 million to build. 
We believe, therefore, that Graphic’s 
proposal warrants careful analysis.

11. CMS’ Exhibit VIII, App. VIII-F, is a 
letter from the Senior Vice President of
E. F. Hutton offering to act as “managing 
underwriter for $200 million in equity 
and equity related financings.” In 
addition, CMS appended to its
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Opposition to Petition to Deny a second 
letter from E. F. Hutton explaining in 
further detail how E. F. Hutton reached 
the conclusions expressed in its first 
letter. We find that these letters, 
expressing the expert opinions of a large 
and experienced investment banking 
firm, constitute reasonable assurance 
that a successful public offering can be 
made. We rely on the following specific 
representations.

12. First, E. F. Hutton has managed 
three successful financings on behalf of 
Graphic in the past two-and-one-half 
years. It is, therefore, familiar with the 
marketplace’s reaction to Graphic’s 
offerings. Second, E. F. Hutton has 
carefully analyzed Graphic’s financial 
position, current capitalization and 
future business plans, among other 
things. On the basis of its analysis, E. F. 
Hutton is “convinced of Graphic’s 
financial strength and its ability to 
successfully develop addition, 
sophisticated communications services 
including, in particular, cellular mobile 
radio.” Finally, E. F. Hutton states in its 
second letter that the $200 million figure 
was the product of careful analysis and 
professional judgment and that it was 
determined with knowledge of Graphic’s 
$200 million financing arrangement with 
the seven banks. Based on these 
representations, and the absence of any 
expert opinion to the contrary, we find 
that Graphic’s proposed public offering 
is a valid method of demonstrating its 
financial qualifications.

13. Other Financial Issues. Rogers 
also argues that CMS has 
underestimated the cost of its Chicago 
proposal. We have long found that the 
general allegation that one applicant’s 
estimated costs are lower than another's 
is insufficient to warrant the addition of 
a financial issue in hearing.14 
Furthermore, CMS’ estimates are not 
unreasonable on their face, and Rogers 
has failed to raise any serious questions 
that have not been adequately 
explained by CMS in its Opposition.1*

14. Conclusion. We find that Graphic 
and its cellular subsidiaries have 
provided reasonable assurance that $500 
million will be available to cover the 
$337 million cost of construction of 30 
cellular systems in the top-30 markets. 
The amount committed is sufficiently in 
excess of the estimated costs to allow 
for considerable error in the estimates. 
Accordingly, we conclude that no 
financial issue should be designated for

l*E.g.. Salem Broadcasting Co, inc., 37 FCC 2d 
115,117, (Rev. Bd. 1972).

liE.g„ Eastern Broadcasting Corp., 28 FCC 2d 28, 
29 (Rev. Bd. 1971). The only arguably serious 
question involves the number of cellular switches, 
which are expensive, but CMS has fully responded 
to Roger’s allegations.

hearing against any Graphic subsidiary 
based on the ability of Graphic to 
finance the construction and operation 
for one year of 30 cellular systems.

15. Extenson ofCGSA. CMS’ proposed 
Cellular Geographic Serivce Area 
(CGSA) extends into the central 
Rockford SMSA. Pursuant to Rule 
22.903(a) a CGSA may not extend into 
another central SMSA. Therefore, we 
will require that CMS file a conforming 
amendment to bring the nonconforming 
CGSA and 39 dBu contour for cell IL 
011028 into compliance with the rules. 
The amended 39 dBu contour shall not 
cover any area in the SMSA not 
previously covered by the 
nonconforming 39 dBu contour. This 
amendment should consider the effects, 
if any, ¿ a t  this change may have on 
other parts of the application. Due to 
this circumstance, brief extensions of 
time may be granted at the discretion of 
the administrative law judge.16

AMPS Application
16. Petitions to defer Commission 

action on the AMPS application have 
been filed by Rogers and CMS. We find 
that it is premature to rule on these 
petitions at this time. We are not yet in 
a position to know who will be awarded 
a license for the nonwireline block of 
cellular frequencies in this market, and 
thus to assess what, if any, injury to the 
public interest may occur as a result of . 
AMPS beginning to provide service 
before its nonwireline competitor. In 
addition, petitioners will not be 
prejudiced by our decision not to 
address the petitions for deferral at this 
timé so long as those petitions are 
considered prior to granting a covering 
license to AMPS to provide cellular 
service. Consequently, we will not 
resolve the deferral petitions at this 
time, but will do so prior to granting a 
covering license. In reaching this 
decision, we have considered the effect 
of Section 119 of the Communications 
Amendments Act of 1982, Pub. L. 97-259, 
which amended Section 319(d) of the 
Act. The new law dispenses with the 
two-step (construction permit-license) 
radio authorization process for common 
carrier station^. However, under the 
new law the Commission may retain the 
process if we determine that the public 
interest, convenience and necessity so 
require. In cellular radio, we find that 
maintaining the two-step process, at 
least for the present, would be in the 
public interest regardless of our ultimate 
disposition of other public mobile radio

“ On September 13,1982, CMS resubmitted two 
amendments to modify its Cellular Geographic 
Service Area (CGSA). Since we are directing a 
specific amendment to cover this problem, we are 
returning the amendments under separate cover.

services. The two-step process will 
allow us to deal effectively with the 
head-start issue in particular cases and 
will enable us to monitor more closely 
the construction and development of 
these systems. We believe it is 
important to oversee the implementation 
of cellular, and the existing regulatory 
procedures will facilitate our doing so.

Conclusions
17. Based on our analysis of the 

applications and our resolution of the 
contested issue in this order, we find the 
applicants to be legally, technically, 
financially and otherwise qualified 17 to 
construct and operate their proposed 
cellular systems. As indicated in our 
previous discussions, the captioned 
CMS application does not comply with 
one of the cellular rules. Due to the new 
regulatory scheme adopted, neither 
Applicants nor the Commission’s staff 
has had a great deal of experience under 
the rules. Under these circumstances, 
we believe that inflexible application of 
the rules would not be in the public 
interest. Accordingly, we are requiring 
CMS to bring its application into 
conformance with the rules as specified 
in this order. We emphasize that the 
amendment ordered here may not be 
used to give CMS a comparative 
advantage in the hearing proceeding. In 
markets for which applications have not 
yet been filed, strict conformance with 
the rules will be required, and absent 
unusual circumstances, the applicants 
will not be allowed to amend 
nonconforming applications. We further 
find that the grant of the AMPS 
application will serve the public interest, 
convenience and necessity.

18. Accordingly, it is ordered that the 
application of Advanced Mobile Phone 
Service, Inc., File No. 26006-CL-P-(17)- 
82, is granted, conditioned upon the 
Commission’s action on the AT&T 
Cellular Capitalization Plan submitted 
on May 25,1982, as provided by Section 
22.901(d)(3) of the Commission’s Rules.18

19. It is further Ordered, pursuant to 
Section 309 of the Communications Act 
of 1934, as amended, that the 
applications of Rogers Radiocall, Inc. 
File No. 26040-CL-P-(18)-82, and

11 Although no party has raised the issue here, we 
recognize that the qualifications of Graphic, CMS’ 
parent, may be in issue in CC Docket Nos. 82-587, et 
al. See note 19, infra, for our disposition of this 
issue.
. “ The authorization also will be conditioned upon 
AMPS obtaining the appropriate antenna structure 
clearances. AMPS will not be authorized to render 
service to the public during service tests even after 
it files FCC From 403 for a license to cover. Service 
to the public cannot commence until the covering 
license becomes effective. Equipment tests, 
however, may-be conducted. AMPS’ authorization 
(FCC Form 463) will reflect these conditions.
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Cellular Mobile Systems of Illinois, Inc., 
File No. 26181-CL-P-(34)-82, are 
designated for hearing in a consolidated 
proceeding upon the following issues:19

(a) To determine on a comparative 
basis the geographic area and 
population that each applicant proposes 
to serve;20 to determine and compare 
the relative demand for the services 
proposed in said areas; and to determine 
and compare the ability of each 
applicant’s cellular system to 
accommodate the anticipated demand 
for both local and roamer service;

(b) To determine on a comparative 
basis each applicant’s proposal for 
expanding its system capacity in a 
coordinated manner within its proposed 
CGSA in order to meet anticipated

19 There are two issues that are not to be 
considered in the comparative hearing. The first is 
the financial qualifications of the applicants. 
Financial ability is a basic rather than a 
comparative qualification for cellular licensing. 
Cellular Communications Systems, 86 FCC2d 469, 
501-02 (1981). We have found both of the applicants 
included in die comparative hearing to be 
financially qualified. The second issue not to be 
considered is the qualifications of Cellular Mobile 
Systems of Illinois, Inc. or its parent Graphic, to the 
extent that such qualifications may be affected by 
the issues included in the Commission's order 
designating certain 35 and 43 MHz paging 
applications for hearing. A.S.D. Answer Service, 
Inc., et al. (ASD), FCC 82-391, released August 24, 
1982. Those issues will be thoroughly reviewed in 
that separate proceeding and should not be 
reargued in the context of a cellular hearing. 
Because of the extreme importance and unequivocal 
finding of immediate need for cellular service, 86 
FCC 2d at 489-90, we are unwilling to delay these 
proceedings until we take final action in ASD. In 
recognition of the importance of ASD, we plan to 
direct the AL) to resolve it in an expedited manner 
and to require that exceptions to the initial decision 
be taken directly to the Commission. Contrast 
Questions Concerning Basic Qualifications of 
Broadcast Applicants, 28 RR 2d 705 (1973), Grayson 
Enterprises, Inc., 79 FCC 2d 936 (1980), and the 
applicability of Grayson in Little Rock Telephone 
Company, Inc., 89 FCC 2d 400 (1982). As set forth in 
para. 26, infra, the Commission reserves the right to 
reexamine and reconsider the qualifications of 
Cellular Mobile Systems of Illinois, Inc. to hold a 
cellular license should ASD be resolved adversely 
to any of CMS’s affiliate or parent companies or to 
any of their principals. Accord, Satellite Television 
Corporation, FCC 82-427, related October 13,1982, 
at para. 95-6. To implement our decision, we direct 
the administrative law judges in this and other 
cellular proceedings in which Graphic's affiliates 
are involved to condition any award to take account 
of any action the Commission may take. The 
administrative law judges are further directed to 
disregard the ASD proceeding for all other purposes 
in these cellular dockets. In this connection, we note 
that Rogers is already a party in ASD and can 
adequately protect its interests there.

20 For purposes of comparison, the geographic 
area that'an applicant proposes to serve includes 
that area within the proposed 39 dBu contours 
which, in turn, falls within the proposed Cellular 
Geographic Service Area and the relevant Standard 
Metropolitan Statistical Area. Consideration should 
be given to the presence of densely populated 
regions, highways and areas likely to have high 
mobile usage characteristics as well as indications 
of a substantial public need for the services 
proposed. See 86 FCC 2d at 502.

increasing demand for local and roamer 
service;21

(c) To determine on a comparative 
basis the nature and extent of the 
service proposed by each applicant, 
including each applicant’s proposed 
rates, charges, maintenance, personnel, 
practices, classifications, regulations 
and facilities (including switching 
capabilities);22 and

(d) To determine, in light of the 
evidence adduced under the foregoing 
issues, what disposition of the 
referenced applications would best 
serve the public interest, convenience 
and necessity.

20. It is further ordered that the 
Separated Trial Staff (the Hearing 
Division and other individuals 
specifically designated) of the Common 
Carrier Bureau is made a party to the 
proceeding.23

21. It is further ordered that the 
applicants shall hie written notices of 
appearances under Section 22.916(b)(3) 
of the Commission’s Rules within 10 
days after publication of this order in 
the Federal Register.

22. It is further ordered that the 
hearing shall be held according to the 
procedures specified in § 22.916 of the 
Rules, except.as otherwise noted here, 
at a time and place and before an 
administrative law judge to be specified 
in a later order.

23. It is further ordered that 
exceptions to the initial decision of the 
Administrative Law Judge under § 1.276 
of the Commission’s Rules shall be 
taken directly to the-Commission.

24. It is further ordered that Cellular 
Mobile Systems of Illinois, Inc. is 
directed to file the conforming

21 In making this comparison, preference should 
be given to designs entailing efficient frequency use, 
including not only the applicant’s plans with regard 
to cell-splitting and additional channels, but also 
the degree of frequency reuse the system will be 
capable of, and the applicant’s ability to coordinate 
the use of channels with adjacent or nearby cellular 
systems. See 86 FCC 2d at 502-03.

22 See 86 FCC 2d at 503 for a discussion of the 
relative importance of the evidence submitted under 
this issue.

“ Members of the Separated Trial Staff are non
decision making personnel and they will not 
participate in decision making or agency review on 
an ex parte basis in this case, either directly or 
through contact with other Common Carrier Bureau 
personnel. Any investigative or prosecuting 
functions will be performed by die Separated Trial 
Staff in connection with its role as a party to the 
adjudication of these cellular radio applications. All 
other personnel of the Common Carrier Bureau, 
unless identified in a subsequent order as required 
to be separated, are designated as decision-making 
and they may advise the Commission as to the 
ultimate disposition of any appeal of an Initial 
Decision in this proceeding- See Communications 
Act of 1934 as amended section 409(c) (47 U.S.C. 
409(c)); Administrative Procedure Act section 554(d) 
(5 U.S.C. 554(d)); Section 1.1221 of the Commission’s 
Rules.

amendment specified in this order 
within 15 days after publication of this 
order in the Federal Register and that all 
applicants are directed to file rebuttal 
cases under § 22.916(b)(4) of the Rules 
within 45 rather than 30 days after 
publication of this order in the Federal 
Register.

25. It is further ordered that the 
Petitions to Deny filed by Rogers Radio 
Call, Inc. and Cellular Mobile Systems 
of Illinois, Inc. are denied, and die 
Petition for Reconsideration filed by 
Rogers is dismissed.

26. It is further ordered that any 
authorization granted to CMS as a result 
of the comparative hearing shall be 
conditioned on, and without prejudice 
to, reexamination and reconsideration of 
that company’s qualifications to hold a 
cellular license following a decision in 
the hearing designated in A.S.D. 
Answering Service, Inc., et al., FCC 82- 
391, released August 24,1982, and shall 
be specifically conditioned upon the 
outcome of that proceeding.

27. It is further ordered, that any 
authorization granted as a result of this 
proceeding shall be conditioned upon 
obtaining the appropriate antenna 
structure clearances and Canadian 
coordination where needed.

28. The Secretary shall cause a copy 
of this order to be published in the 
Federal Register.

Federal Communications Commission.* 
William J. Tricarico,
Secretary.
Separate Statement of Commissioner Joseph 
R. Fogarty
In Re: Cellular Mobile Radio Applications to 
Serve Chicago, Illinois

With this Memorandum Opinion and Order 
the Commission demonstrates its 
commitment to providing cellular mobile 
radio service to the American public as 
quickly as possible.

The Commission has delegated to our 
Common Carrier Bureau the authority to act 
on all other pending cellular applications, 
including the authority to issue construction 
permits in those markets where no mutual 
exclusivities are present. With this delegated 
authority the Bureau is now in a position to 
act swiftly on the remaining top-30 market 
applications and on the applications to be 
filed for the rest of the nation’s cellular 
markets. Pursuant to this procedure, it is 
expected that all applications in the top-30 
markets will be acted upon, either by grant or 
by hearing designation, no later than the end 
of this year.

I take this opportunity again to urge 
negotiation and settlement by mutually

*See attached separate statement of 
Commissioner Joseph R. Fogarty, concurring - 
statement of Commissioner Anne P. Jones and 
concurring statement of Commissioner Stephen A. 
Sharp.
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exclusive cellular applicants to avoid the 
delay of comparative hearings—delay which 
will only work to the detriment of the 
consumer and public interest in the 
expeditious provision of cellular service. As 
quickly as complete market settlements are 
reached—on either side of the split frequency 
allocation—and filed with thè Commission, 
just as quickly will the Commission act to 
make the requisite finding that such 
settlements are in the public interest and to 
grant construction permits. Our policy 
favoring strong competition between wireline 
and non-wireline cellular systems, as well as 
our objective of expediting the offering of 
cellular service to the consumer, will be 
served best by mutually exclusive applicant 
settlements.
October 28,1982.

Concurring Statement of Commissioner Anne 
P. Jones
In Re: Cellular Mobile Radio Applications to 
Serve Chicago, Illinois

Cellular communications systems promise 
the American consumer a new dimension in 
telephone service. They will make portable 
telephone communications for both business 
and personal use more widely available than 
heretofore possible, with a substantial 
improvement in the quality of service.
Cellular systems will provide business and 
industry an important tool for improving the 
productivity of decisionmakers who must 
travel extensively in their work, and also 
make it easier for families to remain in touch.

Since the potential benefits of cellular 
systems for both business and personal use 
appear so substantial, the Commission has 
placed a high priority on making this new 
telephone service available to the public as 
rapidly as possible.24 To achieve this 
objective, the Commission decided that two 
20 MHz cellular systems should be 
authorized per market, with one block of 
frequencies authorized for the local wireline 
carrier(s) and the other block for non-wirpline 
carriers. This allocation plan will presumably 
speed delivery of cellular service, since 
comparative hearings for the wireline 
frequency blocks can probably be avoided in 
most cases. While such a frequency 
allocation plan may confer a head-start 
advantage on wireline carriers, the 
Commission believed that this problem could 
be addressed on an ad hoc basis through a 
brief moratorium on cellular service provided 
by wireline carriers in cases where such a 
moratorium was justified. In brief, the 
Commission found and affirmed that “* * * 
the immediate need for cellular service 
outweighed the possible anticompetitive 
effects of allowing wireline carriers to enter a 
market before non-wireline carriers.” 26 Thus, 
while the Commission in its cellular policy 
has attempted to introduce a modicum of 
facilities-based competition into cellular 
communication markets, it has also made the 
deliberate decision that expedited delivery of 
cellular service to the American public by 
wireline carriers justifies the risk of 
handicapping competitive entry by non
wireline carriers.

24 Cellular Communications Systems 
(Reconsideration), 89 FCC 2d at 70 (1982). 

** Ibid., p. 89.

By its decision to grant a construction 
permit, but not operating authority, to 
Advanced Mobile Phone Service, Inc. (AMPS) 
in this case, the Commission has subjected 
AMPS in the Chicago modified Standard 
Metropolitan Statistical Area to the 
possibility of additional procedural delay. 
Having denied the petitions for deferral at 
this time, the Commission must consider the 
merits of such petitions when it considers the 
grant of operating authority to AMPS. 
However, Section 119 of the Communications 
Amendments Act of 1982 allows the 
Commission to dispense with the two-step 
radio authorization process for common 
carrier stations. By granting both construction 
and operating authority as permitted by this 
provision, the Commission could have 
cleared the final procedural obstacle blocking 
rapid introduction of cellular service to the 
people of Chicago. To remain consistent with 
its goal of speeding introduction of cellular 
service to the public, the Commission should 
have granted AMPS both construction and 
operating authority simultaneously, rather 
than bifurcate the licensing procedure.

Therefore, I concur with the Commission's 
decision to grant AMPS construction 
authority. I remain concerned, however, that 
the Commission’s two-step licensing 
procedure may compromise the expedition of 
cellular service, a goal that a majority of the 
Commission has consistently supported in 
this important proceeding.
October 28,1982

Concurring Statement of Commissioner 
Stephen A. Sharp
Re: Cellular Mobile Radio Applications to 
Serve Chicago, Illinois

In this proceeding, the Commission has 
time and again expressed the overriding need 
to bring cellular mobile radio service to the 
public as quickly as possible. This perception 
of the public need was the basis both for the 
set-aside of frequencies for exclusive use by 
wireline carriers and for its not too subtle 
“suggestion” that multiple applicants should 
settle their competing applications through 
mergers or buy outs. Thus, there is a need for 
the Commission to be both consistent and 
forceful in its determination that expedition 
is a matter of the highest priority; the need for 
expedition outweighs any fears over the 
effect of headstarts on the competitive 
posture of applicants for the non-wireline 
frequencies who have been unable or 
unwilling to settle their differences.

Today, however, the Commission retreats 
from its commitment to bring cellular mobile 
service to the public as quickly as possible by 
delaying consideration of the headstart issue 
in the Chicago market to an unspecified 
future date when the wirelifte applicant files 
an application for a license to cover the 
construction permit we have granted it 
today.26 By doing so, the Commission

26 The Commission indicated that it would 
consider a temporary moratorium on wireline 
cellular service upon a specific showing why a wire 
line carrier's headstart would not be in the public 
interest See Cellular Communications Systems, 86 
FCC 2d 469,491 n. 57 (1981), recon. 89 FCC 2d 58,72 
(1982).

introduces new uncertainties which have the 
potential for delaying cellular service to the 
public.

First, the refusal to deal with the headstart 
issue now undercuts the Commission’s 
position that the need for service outweighs 
competitive concerns raised by the wireline 
carrier’s early entry into the market for 
cellular communications. Second, it creates 
an incentive not to settle among those 
carriers whose applications are mutually 
exclusive and thus subject to a comparative 
hearing since it holds out the possibility that 
the wireline’s entry into the market will be 
delayed. This is the wrong incentive since the 
Commission should do everything possible to 
encourage settlements. Third, it creates 
uncertainties for the wireline carrier who 
must commit millions of dollars to finance a 
full-scale, commercial cellular system without 
knowing whether it will be able to begin to 
recover its investment once construction is 
complete.27

An additional problem is created by the 
use of the covering license application as the 
procedural vehicle for reaching policy issues 
which should be resolved either in the 
decision to grant or deny the construction 
permit or in response to a petition for special 
relief. For good reason a license has been 
granted routinely where a transmitter has 
been constucted in accordance with the 
specifications approved in the construction 
permit and has been tested to demonstrate 
such conformity. The “two-step” process 
established by section 319 never 
contemplated two separate proceedings for 
consideration of substantive issues.28 The 
Commission will regret the delays created by 
injecting another step into the process of 
delivering service to the public, a step wisely 
eschewed over the past 50 years. To suggest 
that this new step will speed service to the 
public is little more than wishful thinking.
[FR Doc. 82-30838 Fifed 11-9-82; 8:45 am]

BILUNG CODE 6712-01-M

FEDERAL RESERVE SYSTEM

First Midwest Bancorp, Inc.; Formation 
of Bank Holding Company

First Midwest Bancorp, Inc., Joliet, 
Illinois, has applied for the Board’s 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of twenty 
banks: Union National Bank and Trust 
Company of Joliet, Joliet, Illinois;

27If a moratorium were imposed upon issuance of 
the construction-permit, the carrier would not draw 
down construction funds until the moratorium 
expires and construction begins. A moratorium 
imposed after construction forces the carrier to 
continue to pay interest on funds expended and 
other overhead costs, needless waste which will be 
paid for ultimately by the consumer.

28A grant of a construction permit is a final 
agency order subject to judicial review. By adding 
substantive issues to the decision to issue a license 
that order also will be subject to judicial review.
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Citizens Bancorp., Inc., Waukegan, 
Illinois, and thereby indirectly The 
Citizens National Bank of Waukegan, 
Waukegan, Illinois; First Security 
Bancorp., Inc., Moline, Illinois, and 
thereby indirectly Moline National 
Bank, Moline, Illinois; Danville 
Bancshares, Inc., Danville, Illinois, and 
thereby indirectly The Second National 
Bank of Danville, Danville, Illinois; 
National Bank of Joliet, Joliet, Illinois; 
Streator Bankcorp., Inc., Streator,
Illinois, and thereby indirectly The 
Streator National Bank, Strator, Illinois; 
The First National Bank of Morris, 
Morris, Illinois; First National Bank and 
Trust Company of Quincy, Quincy, 
Illinois; Bank of Galesburg, Galesburg, 
Illinois; Midwest National Bank of Lake 
Forest, Lake Forest, Illinois; National 
Bank of North Chicago, North Chicago, 
Illinois; First Farmers National Bank of 
Knoxville, Knoxville, Illinois; Bank of 
Danville, Danville, Illinois; Community 
State Bank, Seneca, Illinois; Bank of 
Zion, Zion, Illinois; State Bank of 
Braidwood, Braidwood, Illinois; 
Community National Bank of Quincy, 
Quincy, Illinois; Bradley Bank, Bradley, 
Illinois; Bank of Lakehurst, Waukegan, 
Illinois; First Wyanet Investment 
Corporation, Galesburg, Illinois, and 
thereby indirectly the First National 
Bank of Wyanet, Wyanet, Illinois. The 
factors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C. 1842(c)).

First Midwest Bancorp, Inc., Joliet, 
Illinois, has also applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
§ 225.4(b)(2) of the Board’s Regulation Y 
(12 CFR 225.4(b)(2)), for permission to 
acquire voting shares of Midwest 
Insurance Company, Joliet, Illinois.

Applicant states that the proposed 
subsidiary would perform the activity of 
reinsuring credit life, accident, and 
health insurance. These activities would 
be performed from offices of Applicant’s 
subsidiary in Joliet, Will County, Illinois, 
and the geographic areas to be served 
are all areas served by the banks to be 
acquired. Such activities have been 
specified by the Board in § 225.4(a) of 
Regulation Y as permissible for bank 
holding companies, subject to Board 
approval of individual proposals in 
accordance with the procedures of 
§ 225.4(b).

Interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue

concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago.

Any views or requests for hearing 
should be submitted in writing and 
received by the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, not 
later than December 3,1982.

Board of Governors of the Federal Reserve 
System, November 4,1982.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 82-30854 Filed 11-9-82; 8:45 am]

BILLING CODE 6210-01-M

Bank Holding Companies; Proposed 
de Novo Nonbank Activities

The organizations identified in this 
notice have applied, pursuant to section 
4(c)(8) of the Bank Holding Company 
Act (12 U.S.C. 1843(c)(8)) and section 
225.4(b)(1) of the Board’s Regulation Y 
(12 CFR 225.4(b)(1)), for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo), 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. .

With respect to these applications, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices.” Any 
comment that requests a hearing must 
include a statement of the reasons a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at a hearing, and indicating 
how the party commenting would be 
aggrieved by approval of the proposal.

The applications may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated.

Comments and requests for hearings 
should indentify clearly the specific 
application to which they relate, and 
should be submitted in writing and 
received by the appropriate Federal 
Reserve Bank not later than the date 
indicated for each application.

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President), 33 
Liberty Street, New York, New York 
10045:

1. M anufacturers Hanover 
Corporation, New York, New York 
(financing and insurance activities; 
United States and Puerto Rico): To 
retain the shares of Finance One of 
Colorado, Inc. (“Finance One”) after 
Finance One expands the service area 
of its office located in Denver, Colorado. 
Finance One has prior Federal Reserve 
approval to engage in activities of 
arranging, making, or acquiring for its 
own account or the account of others 
extensions of credit such as would be 
made by a finance company and the 
sale as agent or broker of credit life and 
credit accident and health insurance 
directly related to extensions of credit 
by Finance One. Finance One proposed 
to expand the service area of this office 
to include the entire United States and 
Puerto Rico. Comments on this 
application must be received not later 
than December 4,1982.

B. Federal Reserve Bank of Richmond 
(Lloyd W. Bostain, Jr., Vice President), 
701 East Byrd Street, Richmond, Virginia 
23261:

1. The Maybaco Company, Baltimore, 
Maryland (money orders; Maryland and 
southern Delaware): To engage, 
indirectly through its subsidiary 
Equitable Bancorporation, Baltimore, 
Maryland and it subsidiary banks, in the 
sale of money orders having a face falue 
of less than $1,000. This activity will be 
conducted from offices in Baltimore, 
Maryland, servicing Maryland and 
southern Delaware. Comments on this 
application must be received not later 
than November 26,1982.

C. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President), 400 Sansome Street, San 
Francisco, California 94120:

1. Valley Capital Corporation, Las 
Vegas, Nevada (insurance activities; 
Nevada): To engage, through its 
subsidiary, Valley Capital Life 
Insurance Company, in the sale of credit 
life insurance and credit accident and 
health insurance which is directly 
related to the extensions of credit by the 
bank holding company system. These 
activities would be conducted from the 
main office and branches of Valley Bank 
of Nevada, serving the entire State of 
Nevada. Comments on this application
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must be received not later than 
December 4,1982.

Board of Governors òf the Federal Reserve 
System, November 4,1982.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 82-30852 Filed 11-9-82; 8:45 am]

8ILLING CODE 6219-01-M

Formation of Bank Holding Companies
The companies listed in this notice 

have applied for the Board’s approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become bank holding 
companies by acquiring voting shares 
and/or assets of a bank. The factors that 
are considered in acting on the 
applications are set forth in § 3(c) of the 
Act (12 U.S.C. 1842(c)).

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing.

A. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1455 East 
Sixth Street, Cleveland, Ohio 44101:

1. Citizens Bancshares, Inc., 
Salineville, Ohio; to become a bank 
holding company by acquiring 100 
percent of the voting shares of The 
Citizens Banking Company, Salineville, 
Ohio. Comments on this application 
must be received not later than 
December 3,1982.

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690:

i .  Stoning ton Banc Shares, Inc., 
Stonington, Illinois; to become a bank 
holding company by acquiring 100 
percent of the voting shares of 
Stonington Community Bank,
Stonington, Illinois. Comments on this 
application must be received not later 
than December 3,1982.

C. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166:

1. SVB&T Corporation, French Lick 
Indiana; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Springs Valley Bank & 
Trust Company, French Lick, Indiana. 
Comments on this application must be

received not later than December 3,
1982.

D. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1. New Germany Bancshares, Inc., 
New Germany, Minnesota; to become a 
bank holding company by acquiring 86.8 
percent of the voting shares of First 
State Bank of New Germany, New 
Germany, Minnesota. Comments on this 
application must be received not later 
than December 3,1982.

E. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 400 Sansome Street, San 
Francisco, California 94120:

1. California City Bancorp, Orange, 
California; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of California City Bank, 
N.A., Orange, California. Comments on 
this application must be received not 
later than December 3,1982.

Board of Governors of the Federal Reserve 
System, November 4,1982.

James McAfee,
Associate Secretary of the Board.
[FR Doc. 82-30853 Filed 11-9-82; 8:45 am]

BILLING CODE 6210-01-M

GENERAL SERVICES 
ADMINISTRATION

National Archives and Records 
Service

Advisory Committee on Preservation; 
Meeting

Notice is hereby given that the 
Preservation of Current Holdings 
Subcommittee and the Executive 
Committee of the National Archives and 
Records Service Advisory Committee on 
Preservation will meet on December 7, 
1982 from noon to 4:00 p.m., and 
December 8,1982 from 9:00 a.m. to 4:00 
p.m. in Room 105, National Archives 
Building, Washington, D.C. This meeting 
will be devoted to an assessment of the 
conservation needs at the National 
Archives.

The meeting will be open to the 
public. For further information call Alan 
Calmes, 202-523-3159.

Dated: November 1,1982.

G. N. Scaboo,
Acting Archivist of the United States.

(FR Doc. 82-30846 Piled 11-9-82; 8:45 am]

BILUNG CODE 6820-26-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
Public Health Service
National Institutes of Health;
Statement of Organization, Functions, 
and Delegations^ Authority

Part H, Chapter HN (National 
Institutes of Health) of the Statement of 
Organization, Functions, and 
Delegations of Authority for the 
Department of Health and Human 
Services (40 FR 22859-22869, May 27, 
1975, as amended most recently at 47 FR 
23024, May 26,1982), is amended to 
reflect the following changes: (1) revise 
the functional statement for the National 
Institute of General Medical Sciences to 
more accurately reflect the mission and 
the language of the legislation 
establishing the Institute; (2) revise the 
functional statement of the Intramural 
Research Program (IRP), National 
Institute of Dental Research to reflect 
the accurate identification of current 
program content; and (3) revise the 
functional statements for the Division of 
Extramural Activities (DEA), and the 
Office of Administrative Management 
(OAM), National Cancer Institute.

Sec. HN-B, Organization and 
Functions is amended as follows: (1) 
Under the heading National Institute o f 
General M edical Sciences (HN-S), 
delete the statement for the Institute 
(NH-S) in its entirely and substitute the 
following:

NationalJnstitute o f General M edical 
Sciences (NH-S). Administers, fosters, 
and supports research in the basic and 
general medical sciences and in related 
natural or behavioral sciences, which 
have significance for two or more other 
institutes, or are outside the general 
area of responsibility of any other 
institute; Programs are carried out 
through: (1) grants and contracts to, and 
cooperative agreements with, scientific 
institutions, commercial organizations, 
and individuals for the support of both 
basic biomedical research and applied 
research and development, including 
broad multi-disciplinary research 
programs; and (2) individual and 
institutional research training awards.

(2) Under the heading National 
Institute o f Dental Research (NH-P), 
delete the statement for the Intramural 
Research Program (NH-P2) in its 
entirely and substitute the following:

Intramural Research Program (NH- 
P2). (1) Plans and conducts the 
Institute’s basic and clinical research 
program, which encompasses research 
efforts directed toward improvements in 
the diagnosis, prevention and treatment 
of caries, periodontal and oral soft 
tissue diseases, oral tumors, congenital 
abnormalities and diseases, orafacial
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pain, and diabetes; (2) provides dental 
care for selected inpatients and 
ambulatory patients of Institutes 
conducting clinical research in the 
Warren Grant Magnuson Clinical 
Center; (3) provides data processing 
facilities and services for the Institute's 
research and clinical programs; (4) 
evaluates research efforts and 
establishes program priorities; (5) 
allocates funds, space, and personnel 
ceilings to insure maximum utilization of 
available resources in the attainment of 
Institute objectives and integrates new 
research activities into the program 
structure; (6) collaborates with other 
NIH Institutes and external research 
institutions and maintains an awareness 
of national research efforts in program 
areas; (7) provides advice on intramural 
research and science in general to the 
Institute Director.

(3) Under the heading National 
Cancer Institute (HNC), make the 
following changes:

a. Delete the statement for the 
Division o f Extramural Activities 
(HNC5J in its entirely and substitute the 
following:

Division o f Extramural Activities 
(HNC5J. (1) Administers and directs the 
Institute’s grant and contract review 
activities; (2) provides initial technical 
and scientific merit review of grants and 
contracts for the Institute; (3) represents 
the Institute on overall NIH extramural 
and collaborative program policy 
committees, coordinates such policy for 
the review and administration of grants 
and contracts; (4) coordinates the 
Institute’s review of research grant and 
training programs with the National 
Cancer Advisory Board and the 
President’s Cancer Panel; (5) 
coordinates the implementation of 
committee management policies within 
the Institute and provides the Institute’s 
staff support for die National Cancer 
Advisory Board and the President’s 
Cancer Panel; (6) monitors and 
coordinates the Operation of the 
divisional Boards of Scientific 
Counselors to assure uniformity and 

^timeliness of the concept review of 
projects to be developed under contract 
or in response to RFAs; (7) coordinates 
program planning and evaluation in the 
extramural area; (8) provides scientific 
reports and analyses to the Institute’s 
grant and contract programs; and (9) 
recommends funding levels of 
extramural programs to the Director,
NCI.

b. Delete the statement for the Office 
of Administrative Management (HNC13) 
in its entirety and substitute the 
following:

Office o f Administrative Management 
[HNC13). (1) Directs and conducts

!

administrative management activities of 
the Institute by providing services in 
areas of financial management, contract 
management, grant management, 
personnel management and 
administrative services; (2) advises the 
Director of the Institute on 
developments in administrative 
management and administrative 
management activities of the Divisions 
of the Institute; (3) provides financial 
and data analyses on grants and 
contracts; and (4) develops policies on 
administrative management and 
prepares and issues procedures and 
guidelines for implementation of 
administrative policies and 
requirements.

Dated: November 2,1982.
Richard S. Schweiker,
Secretary.
[FR Doc. 82-30885 Filed 11-0-82; 8:45 am]

BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES
Office of the Secretary

Social Security Administration

Social Security; Average of the Total 
Wages for 1981, Contribution and 
Benefit Base, Quarter of Coverage 
Amount, Retirement Test Exempt 
Amounts, Formulas for Computing 
Benefits, and Extended Table of 
Benefit Amounts for 1983

The Secretary has determined—
(1) The average of the total wages for 

1981 to be $13,773.10;
(2) The Social Security contribution 

and benefit base to be $35,700 for 
remuneration paid in 1983 and self- 
employment income earned in taxable 
years beginning in 1983;

(3) The amount of earnings a person 
must have to be credited with a quarter 
of coverage in 1983 to be $370; and

(4) The monthly exempt amount under 
the Social Security retirement test for 
taxable years ending in calendar year 
1983 to be $550 for beneficiaries age 65 
and over and $410 for beneficiaries 
under age 65.

The formulas we use to compute the 
benefits for a worker and his or her 
family who first become eligible for 
benefits in 1983 are also described 
below.

Finally, a table reflecting the new 
higher average monthly wage and 
related benefit amounts made, possible 
by the higher contribution and benefit 
base is also published. The table will be 
used primarily to compute the 
retirement benefits of workers who 
reached age 62 before 1979.

FOR FURTHER INFORMATION CONTACT:
Eli Donkar, Office of the Actuary, Social 
Security Administration, 6401 Security 
Boulevard, Baltimore, Maryland 21235, 
telephone (301) 594-3365. 
s u p p l e m e n t a r y  in f o r m a t io n : Sections 
203(f)(8), 213(d) and 230(a) of the Social 
Security Act (42 U.S.C. 403(f)(8), 413(d) 
and 430(a) require the Secretary of 
Health and Human Services to publish 
in the Federal Register on or before 
November 1,1982, the contribution and 
benefit base, the amount of earnings 
required for a quarter of coverage, and 
the retirement test exempt amounts, for 
calendar year 1983. In addition, section 
215(a)(1)(D) requires that the Secretary 
publish by November 1,1982 the formula 
for computing a primary insurance 
amount for workers who first become 
eligible for benefits or die in 1983, and 
section 203(a)(2)(c) requires that the 
Secretary publish by November 1,1982, 
the formula for computing a family’s 
maximum benefits for families of 
workers who first become eligible for 
old-age benefits or die in 1983.

Average of the Total Wages for 1981
The determination of the average 

wage figure for 1981 is based on the 1980 
average wage figure of $12,513.46 
announced in the Federal Register on 
October 30,1981 (46 FR 53791) along 
with the percentage increase in average 
wages from 1980 to 1981 measured by 
annual wage data tabulated by the 
Internal Revenue Service (1RS). The 
average amounts of wages calculated 
directly from 1RS data were $12,850.89 
and $14,144.50 for 1980 and 1981, 
respectively. To determine an average 
wage figure for 1981 at a level that is 
consistent with the series of average 
wages for 1951-1977 (published 
December 29,1978 at 43 FR 61016), we 
multiplied the 1980 average wage figure 
of $12,513.46 by the percentage increase 
in average wages from 1980 to 1981 
(Based on 1RS data) as follows (with the 
result rounded to the nearest cent): 
Average wage for 
1981 =$12,513.46 X $14,144.50 -h 
$12,850.89=$13,773.10. Therefore, the 
average wage for 1981 is determined to 
be $13,773.10.

Contribution and Benefit Base
General. The 1983 contribution and 

benefit base is $35,700.
The contribution and benefit base 

serves two purposes:
(1) It is the maximum annual amount 

of earnings on which Social Security 
taxes are paid.

(2) It is the maximum annual amount 
used in figuring a person’s Social 
Security Benefits.
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Computation. Section 230(c) of the 
Social Security Act provides a table 
with the contribution and benefit base 
for each year 1978,1979,1980, and 1981. 
For years after 1981, section 230(b) of 
the Social Security Act contains a 
formula for determining the contribution 
and benefit base. Under the prescribed 
formula, the contribution and benefit 
base for 1983 shall be equal to the 1982 
base of $32,400 multiplied by the ratio of
(1) the average amount, per employee, of 
total wages for the calendar year 1981 to
(2) the average amount of those wages 
for the calendar year 1980. Section 
230(b) further provides that if the 
amount so determined is not a multiple 
of $300, it shall be rounded to the 
nearest multiple of $300.

Average Wages. The average wage 
for calendar year 1980 was previously 
determined to be $12,513.46. The 
average wage for calendar year 1981 has 
been determined to be $13,773.10, as 
stated herein.

Amount. The ratio of the average 
wage for 1981, $13,773.10, compared to 
that for 1980, $12,513.46, is 1.1006628. 
Multiplying the 1982 contribution and 
benefit base of $32,400 by the ratio 
1.1006628 produces the amount of 
$35,661.47 which must then be rounded 
to $35,700. Accordingly, the contribution 
and benefit base for 1983 is $35,700.

Quarter of Coverage Amount
General. The 1983 amount of earnings 

required for a quarter of coverage is 
$370. A quarter of coverage is the basic 
unit for determining whether a worker is 
insured under the Social Security 
program. For years before 1978, an 
individual generally was credited with a 
quarter of coverage for each quarter in 
which wages of $50 or more were paid, 
or for which $100 or more of self- 
employment income were credited, to 
the individual. Beginning in 1978, wages 
generally are no longer reported on a 
quarterly basis; instead, annual reports 
are made. With the change to annual 
reporting, section 352(b) of the Social 
Security Amendments of 1977 (Pub. L. 
95-216) amended section 213(d) of the 
Social Security Act to provide that a 
quarter of coverage would be credited 
for each $250 of an individual’s total 
wages and self-employment income for 
calendar year 1978 (up to a maximum of 
4 quarters of coverage for the year). 
Section 213(d) also provides that this 
amount shall be redetermined each year 
and any change published in the Federal 
Register no later than November 1 of the 
year preceding the year for which the 
change is effective.

Computation. Under the prescribed 
formula, the quarter of coverage amount 
for 1983 shall be equal to the 1978

amount of $250 multiplied by the ratio of 
(1) the average amount, per employee, of 
total wages for calendar year 1981 to (2) 
the average amount of those wages 
reported for calendar year 1976. The 
section further provides that if the 
amount so determined is not a multiple 
of $10, it shall be rounded to the nearest 
multiple of $10.

Average Wages. The average wage 
for calendar year 1976 was previously 
determined to be $9,226.48. This was 
published in the Federal Register on 
December 29,1978, at 43 FR 61016. The 
average wage for calendar year 1981 has 
been determined to be $13,773.10 as 
stated herein.

Quarter o f Coverage Amount. The 
ratio of the average wage for 1981, 
$13,773.10, compared to that for 1976, 
$9,226.48, is 1.492779. Multiplying the 
1978 quarter of coverage amount of $250 
by die ratio of 1.492779 produces the 
amount of $373.19 which must then be 
rounded to $370. Accordingly, the 
quarter of coverage amount for 1983 is 
$370.
Retirement Test Exempt Amounts

(a) Beneficiaries A ged 70 or Over. 
Beginning with months after December 
1982, there is no limit on the amount an 
individual aged 70 or over may earn and 
still receive Social Security benefits. The 
age at which the retirement test ceases 
to apply is reduced from age*72 to age 70 
by Pub. L. 97-35, which amended section 
203(c)(1) of the Social Security Act.

(b) Beneficiaries A ged 65 Through 69. 
The retirement test monthly exempt 
amount for beneficiaries over age 65 is 
stated in the Social Security Act at 
section 203(f)(8)(D) for years 1978 
through 1982. The stated monthly 
exempt amount for 1982 is $500. A 
formula is provided in section 
203(f)(8)(B) for computing the exempt 
amount applicable for years after 1982. 
Under the formula, the exempt amount 
for 1983 shall be the 1982 exempt 
amount multiplied by the ratio of (1) the 
average amount, per employee, of the 
total wages for calendar year 1981 to (2) 
the average amount of those wages for 
calendar year 1980. The section further 
provides that if the amount so 
determined is not a multiple of $10, it 
shall be rounded to the nearest multiple 
of $10.

Average Wages. Average wages for 
this purpose are determined in die same 
way as for the contribution and benefit 
base. Therefore, the ratio of the average 
wages for 1981, $13,773.10 compared to 
that for 1980, $12,513.46, is 1.1006628.

Exem pt Amount fo r Beneficiaries 
A ged 65 Through 69. Multiplying the 
1982 retirement test monthly exempt 
amount of $500 by the ratio of 1.1006628

produces the amount of $550.33. This 
must then be rounded to $550. The 
retirement test monthly exempt amount 
for beneficiaries ages 65 through 69 is 
determined to be $550 for 1983. The 
corresponding annual retirement test 
exempt amount for these beneficiaries is 
$6,600.

(c) Beneficiaries Under A ge 65.
Section 203 of the Social Security Act 
provides that beneficiaries aged 65 and 
over have a higher retirement test 
monthly exempt amount than those 
beneficiaries under age 65. The exempt 
amount for beneficiaries under age 65 is 
determined by a formula provided in 
section 203(f)(8)(B) of the Social Security 
Act. Under the formula, the monthly 
exempt amount for beneficiaries under 
age 65 is $370 for 1982. The formula 
provides that the exempt amount for 
1983 shall be the 1982 exempt amount 
for beneficiaries under age 65 multiplied 
by the ratio of (1) the average amount, 
per employee, of the total wages for 
calendar year 1981 to (2) the average 
amount of those wages for calendar year 
1980. The section further provides that if 
the amount so determined is not a 
multiple of $10, it shall be rounded to the 
nearest multiple of $10.

A verage Wages. Average wages for 
this purpose are determined in die same 
way as for the contribution and benefit 
base. Therefore, the ratio of the average 
wages for 1981, $13,773.10 compared to 
that of 1980, $12,513.46 is 1.1006628.

Exem pt Amount fo r Beneficiaries 
Under A ge 65. Multiplying the 1982 
retirement test monthly exempt amount 
of $370 by the ratio 1.1006628 produces 
the amount of $407.25. This must then be 
rounded to $410. The retirement test 
monthly exempt amount for 
beneficiaries under age 65 is determined 
to be $410 for 1983. The corresponding 
annual retirement test exempt amount 
for these beneficiaries is $4,920.

Computing Benefits After 1978
The Social Security Amendments of 

1977 changed the formula for 
determining an individual’s primary 
insurance amount after 1978. This basic 
new formula is based on “wage 
indexing” and was fully explained with 
interim regulations published in the 
Federal Register on December 29,1978 
at 43 FR 60877. It generally applies when 
a worker after 1978 attains age 62, - 
becomes disabled, or dies before age 62. 
This formula uses the worker’s earnings 
after they have been adjusted, or 
“indexed,” in proportion to the increase 
in average wages of all workers. Using 
this method, we determine the worker’s 
“average indexed monthly earnings.”
We then compute the primary insurance
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amount, using the worker’s “average 
indexed monthly earnings” and also 
adjust the computation formula to 
reflect changes in general wage levels.

A verage Indexed Monthly Earnings. 
To assure that a worker’s future benefits 
reflect the general rise in the standard of 
living that occurs during their working 
lifetime, we adjust or “index” the 
worker’s past earnings to take into 
account the change in general wage 
levels that has occurred during the 
worker’s years of employment. These 
adjusted earnings are then used to 
compute the worker’s primary insurance 
amount.

For example, to compute the average 
indexed monthly earnings for a worker 
attaining age 62, becoming disabled, or 
dying before attaining age 62, in 1983, 
we divide the average of the total wages 
for 1981, $13,773.10, by the average of 
the total wages for each year prior to 
1981 in which the worker had earnings. 
We then multiply the actual wages and 
self-employment income credited for 
those years by this ratio to obtain the 
worker’s adjusted earnings for that year. 
After determining the number of years 
we must use to compute the primary 
insurance amount, we pick those years 
with highest indexed earnings, total 
those indexed earnings and divide by 
the total number of months in those 
years. This figure is rounded down to 
the next lower dollar amount, and 
becomes the average indexed monthly 
earnings figure to be used in computing 
the worker’s primary insurance amount 
for 1983.

Computing the Primary Insurance 
Amount. The primary insurance amount 
is the sum of three separate percentages 
of portions of the average indexed 
monthly earnings. In 1979 (the first year 
the formula was in effect), these 
portions were the first $180, the amount 
between $180 and $1,085, and the 
amount over $1,085. The amounts for 
1983 qre obtained by multiplying the 
1979 amounts by the ratio between the 
average of the total wages for 1981, 
$13,773.10, and for 1977, $9,779.44. These 
results are then rounded to the nearest 
dollar. For 1983 the ratio is 1.408373. 
Multiplying the 1979 amounts of $180 
and $1,085 by 1.408373 produces the 
amounts of $253.51 and $1,528.08. These 
must then be rounded to $254 and $1,528. 
Accordingly, the portions of the average 
indexed monthly earnings to be used in 
1983 are determined to be the first $254, 
the amount between $254 and $1,528, 
and the amount over $1,528.

Consequently, for individuals who 
first become eligible for old-age

insurance benefits or disability . 
insurance benefits in 1983 or who die in 
1983 before becoming eligible for 
benefits, we will compute their primary 
insurance amount by adding the 
following:

(a) 90 percent of the first $254 of their 
average indexed monthly earnings, plus

(b) 32 percent of the average indexed 
monthly earnings over $254 and through 
$1,528, plus

(c) 15 percent of (he average indexed 
monthly earnings over $1,528.

This amount is then rounded to the 
next lower multiple of $.10 if it is not 
already a multiple of $.10. This formula 
and the adjustments we have described 
are contained in section 215(a) of the 
Social Security Act (42 U.S.C. 415(a)) as 
amended by Public Law 97-35.

Maximum Benefits Payable to a Family

The 1977 Amendments continued the 
long established policy of limiting the 
total monthly benefits which a worker’s 
family may receive based on his or her 
primary insurance amount. Those 
amendments also continued the then 
existing relationship between maximum 
family benefits and primary insurance 
amounts but did change the method of 
computing the maximum amount of 
benefits which may be paid to a 
worker’s family. The 1980 Amendments 
(Pub. L. 96-265) established a new 
formula for computing the maximum 
benefits payable to the family of a 
disabled worker. This new formula is 
applied to the family benefits of workers 
who first become entitled to disability 
insurance benefits after June 30,1980 
and who first become eligible for these 
benefits after 1978. The new formula 
was explained in a Final Rule published 
in the Federal Register on May 8,1981 at 
46 Fr 25601. For disabled workers 
initially entitled to disability benefits 
before July 1980, or whose disability 
began before 1979, the family maximum 
payable is computed the same as the 
old-age and survivor family maximum.

Computing the Old-Age and Survivor 
Family Maximum. The formula used to 
compute the family maximum is similar 
to that used to compute the primary 
insurance amount. It involves computing 
the sum of four separate percentages of 
portions of the worker’s primary 
insurance amount. In 1979, these 
portions were the first $230, the amount 
between $230 and $332, the amount 
between $332 and $433, and the amount 
over $433. The amounts for 1983 are 
obtained by multiplying the 1979 
amounts by the ratio between the 
average of the total wages for 1981,

$13,773.10, and the average for 1977, 
$9,779.44. This amount is then rounded 
to the nearest dollar. For 1983, the ratio 
is 1.408373. Multiplying the amounts of 
$230, $332, and $433 by 1.408373 
produces the amounts of $323.93,
$467.58, and $609.83. These amounts are 
then rounded to $324, $468, and $610. 
Accordingly, the portions of the primary 
insurance amounts to be used in 1983 
are determined to be the first $324, the 
amount between $324 and $468, the 
amount between $468 and $610, and the 
amount over $610.

Consequently, for the family of a 
worker who becomes age 62 or dies in 
1983, the total amount of benefits 
payable to them will be computed so 
that it does not exceed:

(a) 150 percent of the first $324 of the 
worker’s primary insurance amount, 
plus

(b) 272 percent of the worker’s 
primary insurance amount over $234 
through $468, plus

(c) 134 percent of the worker’s primary 
insurance amount over $468 through 
$610, plus

(d) 175 percent of the worker’s 
primary insurance amount over $610.

This amount is then rounded to the 
next lower multiple of $.10 if it is not 
already a multiple of $.10. This formula 
and the adjustments we have described 
are contained in section 203(a) of the 
Social Security Act (42 U.S.C. 403(a)) as 
amended by Public Law 97-35.

Extension of Benefit Table Effective 
January 1983

The following is an extension of the 
Table for Determining Primary 
Insurance Amount and Maximum 
Family Benefits provided in section 
215(a)(5) of the Social Security Act. This 
extension reflects the higher average 
monthly wage and related benefit 
amounts now possible under the 
increased contribution and benefit base 
published by this Notice effective 
January 1983 in accordance with section 
215(i) of the Social Security Act. The 
extended portion of the benefit table 
shown here will apply primarily to 
benefits based on earnings of workers 
who reached age 62 before 1979.
(Catalog of Federal Domestic Assistance 
Programs Nos. 13.802-13.805, and 13.807 
Social Security Programs)

Dated: November 4,1982.

Richard S. Schweiker,
Secretary o f Health and Human Services.
BILLING CODE 4190-11-M
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[FR Doc. 82-30887 Filed 11-9-82; 8:45 am] 

BILLING CODE 4190-11-C
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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

Endangered Species Permit; Receipt 
of Applications

The applicants listed below wish to 
conduct specific activities with 
endangered species:
Applicant: Dr. Elliott Jacobson, University of 

Florida, Gainesville, FL PRT 2-9764

The applicant requests a permit to 
import tissue samples and dead 
specimens of the following crocodiles 
for scientific research: mugger Crocodile 
[Crocodylus palustris), saltwater 
crocodile [C. porosus), and gavial 
[Gavialus gangeticus). All specimens or 
tissues will be of captive bred animals:
Applicant: Cincinnati Zoo, Cincinnati, OH 

PRT 2-9773

The applicant requests a permit to 
import four captive-bred black-footed 
cats [Felis nigripes) from West German ' 
Zoological Parks for enhancement of 
propagation.

Humane care and treatment during 
transport, if applicable, has been 
indicated by the applicants.

Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours in Room 601,1000 N. 
Glebe Rd., Arlington, Virginia, or by 
writing to the U.S. Fish and Wildlife 
Service, WPO, P.O. Box 3654, Arlington, 
VA 22203.

Interested persons may comment on 
these applications within 30 days of the 
date of this publication by submitting 
written data, views, or arguments to the 
above address. Please refer to the file 
number when submitting comments.

Dated: November 5,1982.

Robert J. Batky,
Acting Chief, Branch o f Permits, Federal 
Wildlife Permit Office.

[FR Doc. 82-30874 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-55-M

Bureau of Land Management

[A-17379]

Arizona; Realty Action Competitive 
Sale of Public Land in Graham County

FR Doc. 82-28056 appearing on pages
45084 and 45085 in the issue of 
Wednesday, October 13,1982, is 
amended by adding a paragraph before 
the final paragraph in column 2, page
45085 which reads:

Publication of this Notice will
segregrate the subject land from all 
appropriations under the public land

laws including the mining laws but not 
the mineral leasing laws. Segregation 
will terminate upon the issuance of 
patent or two years after the date of this 
Notice.

Dated: November 2,1982.
Vernon L. Saline,
Acting District Manager.
[FR Doc. 82-30858 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-84-M

Bureau Forms Submitted for Review
The proposal for the collection of 

information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.Ç. Chapter 35). Copies of the 
proposed information collection 
requirement and related forms and 
explanatory material may be obtained 
by contracting the Bureau’s clearance 
officer at the phone number listed 
below. Comments and suggestions on 
the requirement should be made directly 
to the Buerau’s clearance officer and the 
Office of Management and Budget’s 
reviewing official, Mr. Richard Otis at 
(202)395-7340.
Title: 43 CFR 4120.6-2, Cooperative 

Agreement for Range Improvements 
Bureau Form Number: 4120-6 
Frequency: Occasionally 
Description of Respondents: Permittees or 

lessees authorized to graze livestock on the 
public lands 

Annual Responses: 600 
Annual Burden Hours: 102 
Bureau Clearance Officer (alternate): Linda 

Gibbs (202) 653-8853
Dated: October 15,1982.

Arnold E. Petty,
Acting Associate Director.
[FR Doc. 82-30861 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-84-M

Bureau Forms Submitted for Review
The proposal for Jhe collection of 

information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed information collection 
requirement and related forms and 
explanatory material may be obtained 
by contracting the Bureau’s clearance 
officer at the phone number listed 
below. Comments and suggestions on 
the requirement should be made directly 
to the Bureau clearance officer and the 
Office of Management and Budget 
reviewing official, Mr. Richard Otis at 
202-395-7340.
Title: 43 CFR 4120.6-2, Certified Actual Use

Grazing Report

Bureau Form Number: 4130-5 
Frequency: Occasionally 
Description of Respondents: Permittees or 

lessees authorized to graze livestock on the 
public lands

Annual Responses: 15,000 
Annual Burden Hours: 7,500 
Bureau Clearance Officer (alternate): Linda 

Gibbs (202) 653-8853
Dated: October 15,1982.

Arnold E. Petty,
Acting Associate Director.
[FR Doc. 82-30862 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-84-M

Butte Districts’ Grazing Advisory 
Boards; Meeting
November 2,1982.

This notice cancels the combined 
meeting of the Miles City, Lewistown, 
and Butte Districts’ Grazing Advisory 
Boards which was to be held on 
December 6,1982 at the Northern Hotel 
in Billings, Montana. The original notice 
of the meeting, published October 28, 
1982, 47 FR 4794, is hereby canceled.
Ray Brubaker,
District Manager.
[FR Doc. 82-30859 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-84-M

[Exchange 1-18580]

Idaho Falls District; Public Lands in 
Fremont County, Idaho

The following described public lands 
have been determined to be suitable for 
disposal by exchange under Sec. 206 of 
the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 1716:
Boise Meridian, Idaho 
T. 8 N„ R. 37 E.,

Sec. 25: SW JiSW Ji;
Sec. 26: NE^NWJi, SEJJ.
Containing 240 acres.

In exchange for all these lands, the 
Federal Government will acquire the 
following described land from Richard 
Egbert of Tetonia, Idaho:
Boise Meridian, Idaho 
T. 10 N., R, 41 East,

Sec. 8: SEHSEft;
Sec. 17: NEJiNWtf, SJi.
Containing 160 acres.

The purpose of the exchange is to 
acquire the non-Federal lands which 
will provide critical wildlife habitat for a 
rapidly growing elk herd which uses the 
subject lands for spring and fall forage 
areas. The subject non-Federal lands 
adjoin public lands and State land 
which is specifically managed for this 
purpose by the Idaho Department of 
Fish and Game. The non-Federal lands
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are located within the Sand’s Habitat 
Management Plan which .was developed 
to protect and provide habitat for this 
elk herd as well as other important 
wildlife species. The exchange is 
consistent with the Bureau’s planning 
for the lands involved. County and State 
officials have been consulted concerning 
the exchange proposal. The Idaho 
Department of Fish and Game fully 
supports the proposal. The public 
interest would be well served by this 
exchange.

The values and objectives of the 
Federal lands to be conveyed are 
significantly less than the values and 
objectives that will be acquired with the 
non-Federal lands.

A final appraisal assessing the fair 
market value of the lands involved has 
been made. The value of the selected 
Federal lands was appraised at $6,400 
more than the value of Mr. Egbert’s 
private lands. Mr. Egbert will equalize 
the values by making a payment of 
$6,400 to the United States prior to 
completion of the land exchange.

The terms and conditions applicable 
to the exchange are:

1. The reservation to the United States 
of a right-of-way for ditches or canals 
constructed by the authority of the 
United States, Act of August 30,1890 (43 
U.S.C. 945).

2. The public lands will be subject to 
valid existing rights including any right- 
of-way, easement and lease of record.

3. All mineral's will be reserved to the 
United States. Publication of this notice 
in the Federal Register will segregate the 
public lands, described above, from 
appropriation under the public land 
laws, including mining laws. As 
provided by the regulations of 43 CFR 
2201.1(b), any subsequently tendered 
application, allowance of which is 
descretionary, shall not be accepted, 
shall not be considered as filed and 
shall be returned to the applicant. The 
segregative effect of this notice will 
terminate upon issuance of patent or in 
two years, whichever occurs first.

The non-Federal lands described 
above are subject to prior Federal 
reserved minerals. The prior Federal 
interests are hereby segregated to the 
extent that such interests will not be 
subject to appropriation under the 
mining laws until a notice pursuant to 43 
CFR 2200.3(a) is published in the Federal 
Register.

Detailed information concerning the 
exchange, including the environmental 
assessment and the record of public 
contact is available for review at the 
Idaho Falls District Office, Bureau of 
Land Management, 940 Lincoln Road, 
Idaho Falls, Idaho 83401.

For a period of 45 days from the date 
of this notice interested parties may 
submit comments to the Idaho Falls 
District Manager at the above address. 
Any adverse comments will be 
evaluated by the Idaho State Director, 
Bureau of Land Management, who may 
vacate or modify this realty action and 
issue a final determination. In the 
absence of any action by the State 
Director, this realty action will become 
the final determination of the 
Department of the Interior.

Dated: November 2,1982.
O’dell A. Frandsen,
District Manager,
[FR Doc. 82-30860 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-84-M

[F-19329-A, F-19329-B]

Alaska Native Claims Selection

Correction
In FR Doc. 82-27241 beginning on page 

43975 in the issue of Monday, October 4, 
1982, make the following changes:

1. On page 43796, second column, 
fourth line from the bottom, the plat 
number should read “plat No. 71-09758“; 
third column, under T.115., R.16E., Sec. 
20, the third line should be removed.

2. On page 43797, first column, 
seconds line should read “and F - 
010195”. .
BILUNG CODE 1505-01-M

Grand Junction District Grazing 
Advisory Board; Meeting

Notice is hereby given in accordance 
with Pub. L. 92-463 that a meeting of the 
Grand Junction District Grazing 
Advisory Board will be held on 
Thursday, December 9,1982.

The meeting will begin at 9 a.m. in the 
conference room of the Bureau of Land 
Management Office at 50629 West 
Highway 6 and 24, Glenwood Springs, 
Colorado. The agenda for the meeting 
will include: (1) Minutes of the previous 
meeting, (2) draft allotment 
categorization criteria, (3) grazing fee 
study, (4) range improvement 
maintenance transfer policy, (5) draft 
environmental statement proposals for 
livestock use in the Glenwood Springs 
Resource Area, (6) use of advisory 
board funds for predator control, (7) 
advisory board range improvement 
projects and funding, (8) Fiscal Year 83 
Range Improvement Program, (9) 
advisory board election, (10) approval of 
draft resolution on use of county mineral 
material funds and (11) arrangements for 
the next meeting.

The meeting is open to tha public. 
Interested persons may make oral 
statements to the board between 1:00 
and 1:30 p.m., or file written statements 
for the board’s consideration. Anyone 
wishing to make an oral statement must 
notify the District Manager, Bureau of 
Land Management, 764 Horizon Drive, 
Grand Junction, Colorado 81501, by 
December 8,1982. Depending on the 
number of persons wishing to make oral 
statements, a per person time limit may 
be established by the District Manager.

Summary minutes of the board 
meeting will be maintained in the 
District Office and be available for 
public inspection and reproduction 
(during regular business hours) within 30 
days following the meeting.

Further information on the meeting 
may be obtained at the above address 
or by calling (303) 243-6552.
David A  Jones,
District Manager.
[FR Doc. 82-31000 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-84-M

National Park Service

Boston National Historical Park 
Advisory Commission; Meeting
AGENCY: National Park Service, Interior. 
a c t io n :  Notice of meeting.

SUMMARY: This notice sets forth the 
schedule and proposed agenda of the 
forthcoming meeting of the Boston 
National Historical Park Advisory 
Commission. The matters to be 
discussed at this meeting include:

1. Tour of USS Constitution Museum.
2. Subcommittees reports.
(a) Site Liaison.
(b) Education.
(c) Commandant’s House Use.
(d) Community involvement
(e) Budgeting and priorities.
3. Plans for Freedom Trail signing, 

striping, and litter control.
4. Evaluation of 1982 visitor season.
5. Massport plans for Hoosac Pier.
6. Discussion of other Navy Yard 

concerns and activities including USS 
Cassin Young, Water-Chelsea 
Connector, and opening of gate 4.

7. Report on Boston African American 
National Historic Site.

8. Report on Dorchester Heights 
National Historic Site.

9. Review and discussion of park 
administration.
d a t e : December 2,1982,11 a.m. to 3 pjn. 
ADDRESS: USS Constitution Museum, 
Building 22, Charlestown Navy Yard, 
Boston, Massachusetts.



Federal Register /  Vol. 47, No. 218 /  W ednesday, November 10, 1982 /  Notices 51009

FOR FURTHER INFORMATION CONTACT: 
Hugh D. Gurney, Superintendent, Boston 
National Historical Park, 15 State Street, 
Boston, Massachusetts 02109 (617 242- 
5644).
SUPPLEMENTARY INFORMATION: Notice is 
hereby given in accordance with the 
Federal Advisory Committee Act, Pub.
L. 92-463. The Commission was 
established by Pub. L. 93-431 to advise 
the Secretary of the Interior on matters 
relating to the development of the 
Boston National Historical Park.

Dated: Novembèr 1,1982.
Herbert S. Cables, Jr.,
Regional Director,
North Atlantic Region,
[FR Doc. 82-30889 Filed.11-9-82; 8:45 am]

BILLING CODE 4310-70-M

Hampton National Historic Site; Public 
Review Period and Meetings
AGENCY: National Park Service, Interior.
a c t io n : Notice of availability of draft 
general management plan and notice of 
public review period (November 8 - 
December 17,1982) and public meetings.

s u m m a r y : The Draft General 
Management Plan for Hampton National 
Historic Site is now available for public 
review. The Draft Plan outlines a 
program for visitor use, resource 
management and protection, and 
general development for the next 10 to 
15 years. Issues addressed include 
natural and cultural resource protection, 
land protection, interpretation and 
visitor use, and facility development.

Copies of the Draft Plan may be 
obtained at the site, Hampton National 
Historic Site? Towson, Md. 21204; at the 
Towson Public Library; and at the Mid- 
Atlantic Regional Office, 143 S. Third 
Street, Philadelphia, Pa. 19106. The 
public Meetings will be held to discuss 
the plan’s recommendations and to 
receive public comment.

Dates and Locations

December 1,1:30 p.m.: Hampton 
National Historic Site, 535 Hampton 
Lane, Towson, Md. 21204.

December 1, 7 p.m.: Towson United 
Methodist Church, 501 Hampton Lane, 
Towson, Md. 21204.

Written comments are encouraged 
and should be forwarded to the Regional 
Director, Mid-Atlantic Regional Office, 
by December 17,1982.
f o r  f u r t h e r  in f o r m a t io n  c o n t a c t : 
Adam Karalius, Site Manager, Hampton 
National Historic Site, Towson, Md. 
21204.

Dated: November 1,1982.
Don H. Castleberry,
Acting Regional Director, Mid-Atlantic 
Region.
[FR Doc. 82-30888 Filed 11-9-82; 8:45 am]

BILLING CODE 4310-70-M

Bureau of Reclamation

Quarterly Status Tabulation of Water 
Service and Repayment Contract 
Negotiations; Proposed Contractual 
Actions Pending Through December 
1982

Pursuant to section 226 of the 
Reclamation Reform Act of 1982 (96 
Stat. 1261), the Department of the 
Interior must afford the affected public 
an opportunity to be aware of and to 
provide comments on water service and 
repayment contract negotiations being 
conducted by the Bureau of 
Reclamation. Pursuant to the “Final 
Revised Public Participation 
Procedures” for water service and 
repayment contract negotiations, 
published in the Federal Register 
February 22,1982, V ol 47, page 7763, 
and the Reclamation Reform Act, a 
tabulation is provided below of 
proposed contractual actions in each of 
the seven Reclamation regions. Each 
proposed action listed is, or is expected 
to be, in some stage of the contract 
negotiation process during October, 
November, dr December of 1982. When 
coniract negotiations are completed, and 
prior to execution, each proposed, 
contract form must be approved by the 
Secretary, or pursuant to delegated or 
redelegated authority, the Commission 
of Reclamation or one of the Regional 
Directors. In some instances, 
congressional review and approval of a 
report, water rate, or other terms and 
conditions of the contract may be 
involved. The identity of the approving 
officer and other information pertaining 
to a specific contract proposal may be 
obtained by calling or writing the 
appropriate regional office at the 
addresses and telephone numbers given 
for each region.

This notice is one of a variety of 
means being used to inform the public 
about proposed contractual actions. 
Some of the actions listed have been 
publicized in the Federal Register 
previously. When this is the case, the 
date of publication is given. Individual 
notice of intent to negotiate, and other 
appropriate announcements, will be 
made in the Federal Register for those 
actions found to have sidespread public 
interest. In addition, a wide variety of 
local publicity resources are being used 
selectively to inform the public affected 
by a specific contract proposal.

Acronym Definitions Used Herein 
(ID) Irrigation District 
(IDD) Irrigation and Drainage District 
(M&I) Municipal and industrial 
(D&MC) Drainage and Minor Construction 
(R&B) Rehabilitation and Betterment 
(O&M) Operation and Maintenance 
(CVP) Central Valley Project 
(P-SMBP) Pick-Sloan Missouri Basin 

Program
(CRSP) Colorado River Storage Project 

• (SRPA) Small Reclamation projects Act 
(SOFAJR) Southern Fork American River

Pacific Northwest Region

Bureau of Reclamation, 550 West Fort 
Street, Box 043, Boise, ID 83724, 
telephone (208) 334-9011.

1. Boise Cascade Corporation, . , 
Columbia Basin Project, Washington; 
Industrial water service contract; 250 
acre-feet; Federal Register notice 
published April 7,1980, Vol. 45, page 
23531.

2. Potholes Reservoir Bank Storage 
Pumpers, Columbia Basin Project, 
Washington; Long-term irrigation water 
service contract not to exceed 320 acres 
or 1,000 acre-feet of water annually for a 
term of up to 40 years; Federal Register 
notice published November 3,1981, Vol. 
46, page 54648.

3. Northwest Land and Investment, 
Inc., Columbia Basin Project, 
Washington; Temporary water service 
contract for 40 acre-feet.

4. Okanogan, ID, Okanogan Project, 
Washington; R&B loan repayment 
contract; $10,792,000 proposed 
obligation.

5. Miscellaneous Water Users, Pacific 
Northwest Region, Idaho, Oregon, and 
Washington; Temporary (interim) water 
service contracts for surplus project 
water; Maximum of 10,000 acre-feet 
annually per contractor for irrigation 
and maximum of 2,000 acre-feet 
annually per M&I contractor for terms of 
up to 2 years.

6. Rogue River Basin water users, 
Rogue River Basin Project, Oregon; 
Water service contracts; $5 per acre-foot 
or $20 minimum per annum, not to 
exceed 320 acres of 1,000 acre-feet of 
water per contractor for terms up to 40 
years.

7. City of Hillsboro, Tualatin Project, 
Oregon; Repayment contract to repay 
$368,000 estimated costs of channel 
improvement at Spring Hill Pumping 
Plant.

8. Willamette Basin water users, 
Willamette Basin Project, Oregon;
Water service contracts; $1.25 per acre- 
foot or $20 minimum per annum, not to 
exceed 320 acres of 1,000 acre-feet of 
water annually per contractor for terms 
up to 40 years.
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9. Outlook ID, Yakima Project, 
Washington; R&B loan repayment 
contract; $2,487,000 proposed obligation; 
Federal Register notice published 
February 4,1982, Vol. 47, page 5363.

10. Sunny side Valley, ID, Yakima 
Project, Washington; R&B loan 
repayment contract; $13,221,000 
proposed obligation.

11. Granger ID, Yakima Project, 
Washington; R&B loan repayment 
contract; $1,111,000 proposed obligation.

12. Sunnyside Valley Board of 
Control, Yakima Project, Washington; 
R&B loan repayment contract;
$15,901,000 proposed obligation.

13. Washington Water Power 
Company, Inc., Columbia Basin Project, 
Washington; Industrial water service 
contract; 32,000 acre-feet of water per 
year from Franklin D. Roosevelt Lake for 
the proposed Creston Powerplant; 
Federal Register notice published 
December 11,1981, Vol. 46, page 60658.

14. Boise Project Board of Control, 
Boise Project, Idaho-Oregon; Short-term 
irrigation water service contract for 
1982; 22,800 acre-feet of stored water in 
Arrowrock Reservoir at $1.00 per acre- 
foot.

15. Bridgeport Public Schools, Chief 
Joseph Dam Project, Washington; 
Irrigation water service contract for 25 
acres for a term of 40 years.

Mid-Pacific Region
Bureau of Reclamation, (Federal 

Office Building) 2800 Cottage Way, 
Sacramento, CA 95825, telephone (916) 
484-4680.

1. El Dorado ID, CVP, California; 
Coordinated CVP/SOFAR Project 
operations and water service contract;
20,000 acre-feet with construction of 
Auburn Dam.

2 .4-E Water District, CVP, California; 
Water service contract; 80 acre-feet; 
Federal Register notice published 
October 3,1979, Vol. 44, page 56991.

3. 2047 Drain Water Users 
Association, CVP, California; Water 
right settlement contract; Federal 
Register notice published July 25,1979, 
Vol. 44, page 43535.

4. Stockton-East Water District, CVP, 
California; Interim water service 
contract; 75,000 acre-feet from New 
Melones Reservoir; Federal Register 
notice published February 5,1982, Vol. 
47, page 5473.

5. Central San Joaquin Water 
Conservation District, CVP, California; 
Water service contract; 49,000 acre-feet 
firm supply and 39,000 acre-feet interim 
supplies from New Melones Reservoir; 

.Federal Register notice published 
February 5,1982, Vol. 47, page 5473.

6. Tuolumne Regional Water District, 
CVP, California; Water service contract;

9.000 acre-feet from New Melones 
Reservoir; Federal Register notice 
published February 5,1982, Vol. 47, page 
5473.

7. Calaveras County Water District, 
CVP, California; Water service contract; 
500 acre-tfeet from New Melones 
Reservoir; Federal Register notice 
published February 5,1982, Vol. 47, page 
5473.

8. Colusa County Water District, CVP, 
California; Amendatory water service 
and repayment contract to provide for 
delivery of M&I water.

9. Solano Irrigation District, CVP, 
California; Amendatory loan contract 
providing for reconveyance and M&I 
water supply delivery.

10. Hills Valley ID, CVP, California; 
Amendatory water service contract; 
additional 400 acre-feet.

11. Carson-Truckee Water 
Conservancy District, Washoe Project, 
Califomia/Nevada; Interim water 
service contract; 10,000 acre-feet;
Federal Register notice published May
14,1981, Vol. 46, page 26705.

12. Miscellaneous Water Users, Mid- 
Pacific Region; California, Oregon and 
Nevada; Temporary (intejrim) water 
service contracts for surplus project 
water; Maximum of 10,000 acre-feet 
annually per contractor for irrigation 
and maximum of 2,000 acre-feet 
annually per M&I contractor for terms 
up to 2 years.

13. Arvin-Edison Water Storage 
District, CVP, California; Amendatory 
loan repayment contract to provide for 
delivery of M&I water.

Upper Colorado Region.
Bureau of Reclamation, P.O. Box 

11568, (125 South State Street) Salt Lake 
City, UT 84147, telephone (801) 524-5435.

1. Southern Ute Indian Tribe, Florida 
Project, Colorado; Amendatory contract 
to Contract No. 14-06-400-3038 of May 
7,1963; An administrative action to 
provide for delivery of 181 acre-feet of 
water presently delivered outside the 
terms of the existing contract.

2. Miscellaneous water users, Upper 
Colorado Region, Utah, Wyoming, 
Colorado, and New Mexico; Temporary 
(interim) water service contracts for 
surplus project water; Maximum of
10.000 acre-feet annually per contractor 
for irrigation and maximum of 2,000 
acre-feet annually per M&I contractor 
for terms up to 2 years.

3. Southern Ute Indian Tribe, Animas- 
La Plata Project, Colorado; Water 
service contract; 26,500 acre-feet per 
year for M&I use; 3,300 acre-feet per 
year for irrigation; Federal Register 
notice published April 17,1981, Vol. 46, 
page 22474.

4. Ute Mountain Ute Indian Tribe, 
Animas-La Plata Project, Colorado and 
New Mexico; Water service contract;
6,000 acre-feet per year for M&I use;
26,600 acre-feet p^r year for irrigation; 
Federal Register notice published April
17,1981, Vol. 46, page 22474.

5. Navajo Tribal Utility Authority, 
Animas-La Plata Project, New Mexico; 
M&I water service contract; 7,600 acre- 
feet per year; Federal Register notice 
published April 17,1981, Vol. 46, page 
22474.

6. Springville ED-Mapleton ID, 
Strawberry Valley Project, Utah; 
Repayment contract for R&B program 
loan obligation not to exceed $228,000; 
Federal Register notice published June 3, 
1982, Vol. 47, page 24227. Submitted to 
Congress on September 22,1982, for 
consideration.

7. Ute Mountain Ute Tribe and Bureau 
of Indian Affairs, Dolores Project, 
Colorado; Repayment contract; 1,000 
acre-feet per year for M&I use; 22,900 
acre-feet per year for irrigation; Federal 
Register notice published September 10, 
1980, Vol. 45, page 59642.

8. Fontenelle (Chevron) State of 
Wyoming, Seedskadee Project, 
Wyoming; Water supply contract for 
22,500 acre-feet per year for industrial 
use.

Lower Colorado Region.

Bureau of Reclamation, P.O. Box 427, 
(Nevada Highway and Park Street) 
Boulder City, NV 89005, telephone (702) 
293-8536.

1. Imperial ID, Boulder Canyon 
Project; Arizona; Transfer of O&M 
function for Imperial Dam and related 
works; Administrative action.

2. Rainbow Municipal Water District, 
Fallbrook, California; SRPA loan 
amendatory contract; $9,090,800 cost 
escalation adjustment; Federal Register 
notice published May 24,1979, Vol. 44, 
page 30173.

3. Lake Havasu IDD for Horizon Six 
and Ansazi Pueblo, Boulder Canyon 
Project, Arizona; M&I water service 
contracts for 170 and 131 acre-feet per 
year, respectively. Contract execution 
pending approval and/or request for 
negotiating sessions by Lake Havasu 
IDD and submission of subcontracts for 
Bureau approval.

4. City of Yuma, Boulder Canyon 
Project, Arizona; Amendatory M&I 
water service contract; 3,613 acre-feet.

5. Agricultural and M&I water users, 
Central Arizona Project, Arizona; Water 
service subcontractors; A certain 
percent of available supply for irrigation 
entities and up to 640,000 acre-feet for 
M&I use.
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6. City of Needles, California; 
Contract for Miscellaneous Present 
Perfected Rights; Pursuant to Supreme 
Court Decree of March 9,1964, in 
Arizona v. California as supplemented 
on January 9,1979, for 1,500 acre-feet; 
Contract submitted to city for review 
and approval.

7. Cibola IDD, Boulder Canyon 
Project, Arizona; Water service contract 
for 22,560 acre-feet per year.

8. Hillander “C” ID, Boulder Canyon 
Project, Arizona; Pursuant to the 
Colorado River Basin Salinity Control 
Act, as amended; Temporary water 
service contract for water service not to 
exceed 10,000 acre-feet per year.

9. Hillander "C" ID, Boulder Canyon 
Project, Arizona; Pursuant to the 
Colorado River Basin Salinity Control 
Act, as amended; Permanent water 
service contract for water service not to 
exceed 28,000 acre-feet per year.
Southwest Region:

Bureau ofReclamation, Commerce 
Building, Suite 201, 714 South Tyler, 
Amarillo, TX 79101, telephone (806) 378- 
5430.

1. Village of Questa, San Juan-Chama 
Project, New Mexico; M&I water service 
contract for 200 acre-feet annually; 
Federal Register notice published 
January 25,1980, Volume 45, page 6178.

2. City of Belen, San Juan-Chama 
Project, New Mexico; M&I water service 
contract for 500 acre-feet annually; 
Federal Register notice published April
26,1982, Vol. 47, Page 1782.

3. Fort Cobb Reservoir Master 
Conservancy District, Washita Basin 
Project, Oklahoma; Amendatory 
repayment contract to convert 4,700 
acre-feet of irrigation water to M&I use; 
Federal Register notice published 
August 13,1982, Vol. 46, page 40940.

4. Foss Reservoir Master Conservancy 
District, Washita Basin Project, 
Oklahoma; Amendatory repayment 
contract for remedial work. Necessity of 
amendment is dependent upon outcome 
of pending Safety of Dams legislation, S. 
956 and H.R. 3208.

5. Harlingen ID, Lower Rio Grande 
Valley, Texas; Repayment contract for 
R&B program; Estimated cost is $3 
million.

6. Verméjo Conservancy District, 
Vermejo Project, New Mexico; 
Amendatory contract to relieve the 
district of further repayment obligation, 
presently exceeding $2 million, pursuant 
to Pub. L. 96-550.

7. City of Albuquerque, San Juan- 
Chama and Rio Grande Projects; New 
Mexico; A water storage contract to 
hold a portion of the city’s San Juan- 
Chama Project water in Elephant Butte 
Reservoir for potential resale to the

French Wine Growers Association to 
irrigate 4,200 acres near Elephant Butte 
Reservoir.

8. State of Oklahoma, McGee Creek 
Project, Oklahoma; Repayment contract 
for State’s share of costs associated 
with development of recreation facilities 
and certain fish and wildlife facilities; 
Obligation will be negotiated in 
acqordance with the Federal Water 
Project Recreation Act (Pub. L. 89-72), 
as amended.

9. State of Colorado, Closed Basin 
Division, San Luis Valley Project; 
Repayment contract for State’s share of 
costs associated with development of 
recreation facilities and certain fish and 
wildlife facilities; Obligation will be 
negotiated in accordance with the 
Federal Water Project Recreation Act 
(Pub. L. 89-72), as amended; Federal 
Register notice published February 12, 
1982, Vol. 47, page 6493.

10. Arch Hurley Conservancy District, 
Tucumcari Project, New Mexico; R&B of 
project irrigation distribution system 
primarily dedicated to lining canals to 
conserve water.
Upper Missouri Region

Bureau of Reclamation, P.O. Box 2553, 
Federal Building, 316 North 26th Street, 
Billings, Montana 59103, Telephone (406) 
657-6413.

1. Miscellaneous Water Users, Upper 
Missouri Region, Montana, Wyoming, 
North Dakota, and South Dakota; 
Temporary (interim) water service 
contracts for surplus project water; 
Maximum of 10,000 acre-feet annually 
per contractor for irrigation and 
maximum of 2,000 acre-feet annually per 
M&I contractor for terms of up to 2 
years.

2. Individual Irrigators, Canyon Ferry 
Unit, P-SMBP, Montana; Irrigation water 
service contracts not to exceed 320 
acres or 1,000 acre-feet of water 
annually per contractor for terms up to 
40 years.

3. Crook County ID (formerly Belle 
Fourche-Wyoming Water Association), 
Keyhole Unit, P-SMBP, Wyoming; 
Repayment contract for irrigation 
storage; 10 percent (presently 18,500 
acre-feet) of Keyhole Reservoir storage 
space as provided by Belle Fourche 
River Compact; Federal Register notice 
published August 21,1980, Vol. 45, Page 
55842.

4. Belle River Pumpers Association, 
Keyhole Unit, P-SMBP, Wyoming; 
Repayment contract for irrigation 
storage; 3 percent (presently 5,500 acre- 
feet) of Keyhole Reservior storage 
space: Federal Register notice published 
March 29,1982, Vol. 47, Page 13234.

5. Montana Power Company, 
Yellowtail Unit, P-SMBP, Montana;

Industrial Water service contract; 6,000 
acre-feet of water annually for Colstrip 
Power Complex; Federal Register 
noticer published February 3,1981, Vol. 
46, Page 10544.

6. City of Riverton, Boy sen Unit, P - 
SMBP, Wyoming; M&I water service 
contract; Up to 4,000 acre-feet of water 
annually; Federal Register notice 
published October 5,1981; Vol. 46, Page 
48996.

7. West River Conservancy Sub- 
District, Shadehill Unit, P-SMBP, South 
Dakota; Irrigation water service 
contract; 5,808 acre-feet of water or 3 
acre-feet per acre for 1,936 acres.

8. Bill Larson, Arrowwood Golf 
Course, Canyon Ferry Unit, P-SMBP, 
Montana; Municipal water service 
contract for irrigation of golf course; Up 
to 490 acre-feet annually.

9. Deaver ID, Shoshone Project, 
Wyoming; R&B loan repayment contract; 
Up to $1.6 million; Federal Register 
notice published April 21,1982, Vol. 47, 
Page 17118.

10. Nokota Company, Lake 
Sakakawea, P-SMBP, North Dakota; 
Industrial water service contract; Up to 
16,800 acre-feet of water annually; 
Federal Register notice published May 5, 
1982, Vol. 47, Page 19472.

11. Dean and Sue Batt, Boysen Unit, 
P-SMBP, Wyoming; Irrigation water 
service up to 15 acre-feet of water 
annually.

12. Hilde Construction Company, 
Canyon Ferry Unit, P-SMBP, Montana; 
Industrial water service contract; 25 
acre-feet per year from Canyon Ferry 
Reservoir.

13. State of Wyoming, Buffalo Bill 
Dam Modifications, P-SMBP, Wyoming; 
Contract with State of Wyoming for 
division of additional water impounded, 
sharing of revenues, and sharing of costs 
to construct, operate, and maintain 
modification of the existing Buffalo Bill 
Dam and Reservoir.

14. WEB Rural Water Development 
Project, South Dakota; Grant and loan 
program for rural water facilities; To 
bring water to approximately 30,000 
people and 50 rural communities.

Lower Missouri Region
Bureau of Reclamation, P.O. Box 25247 

(Building 20, Denver Federal Center), 
Denver, Colorado 80225, telephone (303) 
234-3327.

1. H&RW ID, Frenchman-Cambridge 
Unit, P-SMBP, Nebraska; Amendatory 
water service contract; $1,200,000 
outstanding; Federal Register notice 
published February 5,1982, Vol. 47, Page 
5472.

2. City of Cheyenne, Kendrick Project, 
Wyoming; Interim water storage
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contract; 10,000 acre-feet; Federal 
Register notice published April 28,1982, 
Vol. 47, Page 18187.

3. Central Nebraska Public Power and 
ID, Glendo Unit, P-SMBP, Nebraska; 
Irrigation water service contract; 8,000 
acre-feet; Federal Register notice 
published February 7,1980, Vol. 45, Page 
8364.

4. Kirwin ID No. 1, Kirwin Unit, P - 
SMBP, Kansas; Deferment of repayment 
obligation for 1982; $31,051.64 payment 
deferral.

5. Cedar Bluff ID No. 6, Cedar Bluff 
Unit, P-SMBP, Kansas; Deferment of 
repayment obligation for 1982; $18,820.10 
payment deferral.

6. Webster ID No. 4, Webster Unit, P - 
SMBP, Kansas; Deferment of repayment 
obligation for 1982; $32;620.50 payment 
deferral.

7. Purgatoire River Water 
Conservancy District, Trinidad Project, 
Colorado; Amendatory repayment 
contract for extension of the 
development period and revision of the 
repayment determination methodology.

8. Frenchman-Cambridge ID, 
Frenchman-Cambridge Unit, P-SMBP, 
Nebraska; Amendatory R&B repayment 
contract; Increase current R&B program 
obligation of $4.4 million to $5.5 million.

9. Almena ID, Almena Unit, Kansas 
Division, P-SMBP, Kansas; Deferment of 
repayment obligation for 1982; $16,002.50 
payment deferral.

10. H&RW ID, Frenchman-Cambridge 
Division, P-SMBP, Nebraska; Deferment 
of repayment obligation for 1982; $38,688 
payment deferral.

11. Casper-Alcova ID, Kendrick 
Project, Wyoming; Amendatory contract 
to provide water service to subdivided 
district lands.

Opportunity for public participation 
and receipt of comments on contract 
proposals will be facilitated by 
adherence to the following procedures:

(1) All meetings or negotiating 
sessions scheduled by the Bureau of 
Reclamation with a potential contractor 
for the purpose of discussing terms and 
conditions of a proposed contract will 
be open to the general public as 
observers unless otherwise publicly 
announced. Advance notice of such 
meetings will be furnished to those 
parties that have made a timely written 
request for such notice to the 
appropriate regional or project office of 
the Bureau of Reclamation.

(2) All written correspondence 
regarding proposed contracts will be 
made available to the general public 
pursuant to the terms and procedures of 
the Freedom of Information Act (80 Stat. 
383, 5 U.S.C. 552), as amended.

(3) . All written comments received 
and testimony presented at any public

hearing will be reviewed and 
summarized by regional staff for use by 
appropriate contract approving 
authority; i.e., Regional Director, 
Commissioner of Reclamation, or 
Secretary of the Interior.

(4) As specific proposed contracts 
become available for review and 
comment, copies may be obtained from 
the appropriate Regional Director 
identified above.

Dated: November 4,1982.
R. N. Broadbent,
Commissioner o f Reclamation.
[FR Doc. 82-30890 Filed 11-9-02; 8:45 am]

BILUNG CODE 4310-09-M

• INTERSTATE COMMERCE 
COMMISSION

Long-and-Short-Haul Applications for 
Relief (Formerly Fourth Section 
Applications)

" November 5,1982.
These applications for long-and-short- 

haul relief have been filed with the 
I.C.C.

Protests are due at the I.C.C. within 15 
days from the date of publication of this 
notice.

Aggregate-of-Intermediates
No. 43981, Union Pacific Railroad Co., 

No. 144, rates on Lumber and Related 
Articles, carload minimum 85,000 - 
pounds, from points in Idaho, Montana, 
Oregon and Washington to Mill Creek, 
Sugar House and West Jordan, UT, 
among other point in Idaho and Utah. 
Rates are to be published in Items 1020- 
B and 1030-C-series to Tariff ICC UP 
4491. Grounds for relief—to meet motor 
carrier competition without hse of such 
rates as factors in constructing 
combination rates.

Long-and-Short-Haul
No. 43980, Union Pacific Railroad Co., 

No. 143, rates on Lumber and Related 
Articles, carload minimum 85,000 
pounds, from Idaho, Montana, Oregon 
and Washington, to Mill Creek, Sugar 
House and West Jordan, UT. Rates are 
to be published in Items 1020-B and

1030-C-series, to Tariff ICC UP 4491. 
Grounds for relief—Motor Carrier 
Competition.

By the Commission.
Agatha L. Mergenovich,
Secretary.
[FR Doc. 82-30809 Filed 11-9-82; 8:45 am] l

BILLING CODE 7035-01-M

[Ex Parte No. 387]

Exemptions for Contract Tariffs
a g e n c y : Interstate Commerce 
Commission.
ACTION: Notices of provisional 
exemptions.

SUMMARY: Provisional exemptions are 
granted tinder 49 U.S.C. 10505 from the 
notice requirements of 49 U.S.C.
10713(e), and the below-listed contract 
tariffs may become effective on one 
day’s notice. These exemptions may be 
revoked if protests are filed.
DATES: Protests are due within 15 days 
of publication in the Federal Register. 
ADDRESS: An original and 6  copies 
should be mailed to: Office of the 
Secretary, Interstate Commerce 
Commission, Washington, D.C. 20423. 
FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7278, or 
Tom Smerdon (202) 275-7277. 
SUPPLEMENTARY INFORMATION: The 30- 
day notice requirement is not necessary 
in these instances to carry out the 
transportation policy of 49 U.S.C. 10101a 
or to protect shippers from abuse of 
market power; moreover, the transaction 
is of limited scope. Therefore, we find 
that the exemption requests meet the 
requirements of 49 U.S.C. 10505(a) and 
are granted subject to the following 
conditions:

These grants neither shall be 
construed to mean that the Commission 
has approved the contracts for purposes 
of 49 U.S.C. 10713(e) not that the 
Commission is deprived of jurisdiction 
to institute a proceeding on its own 
initiative or on complaint, to review 
these contracts and to determine their 
lawfulness.

Sub No. Name of railroad, contract No. and specifics
R e

view 
board 1

Decided date

357......................... Missouri-Kansas-Texas RR Co. Exemption for Contract Tariff ICC- 
M KT-C-0205 (Com, Grain Sorghums, Soybeans and Wheat) via 
the Ports of Galveston and Houston, TX1.

1 Nov. 4 ,1 9 8 2

358____________ Burlington Northern RR Co. Exemption for Contract Tariff ICC-BN- 
C -0175 (Grain and Grain Products) via BN Ports in the States 
of Oregon or Washington..

2 Nov. 4, 1982

359........................ Missouri Pacific RR Co. Exemption for Contract Tariff ICC-MP-C- 
0170 (Soda Ash).

3 Nov. 4 ,1 9 8 2

360......................... Soo Line RR Exemption for Contract Tariff ICC-SO O-C-0115 
(Molten Sulphur).

3 Nov. 4, 1982
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Sub No. Name of railroad, contract No. and specifics
R e
view 

board 1
Decided date

3 61 ......................... Pittsburgh and Lake Erie RR Co. Exemption for Contract Tariff 
ICC-PLE-C-21 (Bituminous Steam Coal) via Ports of Ashfabula 
Harbor, Ohio, and Conneaut. Ohio..

Nov. 4, 1982

3 62 ......................... Chicago and North Western Transportation Company Exemption 
for Contract Tariffs ICC-CNW-C-0358, 0359. and 0360 (Grain 
or Oil Seeds)..

2 Nov. 4, 1982

3 63 ......................... Missouri Pacific RR Co. Exemption for Contract Tariff ICC-MP-C- 
0105 (Wheat Flour).

3 Nov. 4. 1982

364......................... Missouri Pacific RR Co. Exemption for Contract Tariff ICC-MP-C- 
0038 (Isobutylene).

1 Nov. 4, 1982

'Review Board No. 1, Members Parker, Chandler, and Fortier. Review Board No. 2, Members Carteton, Williams, and Ewing 
(Member Ewing not participating.) Review Board No. 3, Members Krock, Joyce, and Dowell.

This action will not significantly affect the quality of the human 
environment or conservation of energy resources.
(49 U.S.C. 10505.)

By the Commission.
Agatha L. Mergenovich 
Secretary.
(FR Doc. 82-30807 Filed 11-9-82; 8:45 am]

BILLING CODE 7035-01-M

Motor Carriers; Permanent Authority 
Decisions; Decision-Notice
Correction

In FR Doc. 82-28482 beginning on page 
46382 in the issue of Monday, October
18,1982, make the following correction: 

On page 46383, middle column, under 
M C150837 (Sub-2), Greenwood Trucking 
Ltd., in the fifth line from the bottom of 
the page, “LA” should have read “IA”.
BILLING CODE: 1505-01-M

Motor Carrier, Permanent Authority 
Decisions; Decision-Notice

The following applications, filed on or 
after February 9,1981, are governed by 
Special Rule of the Commission’s Rules 
of Practice, see 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register of December 31,1980, at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue of 
December 3,1980, at 45 FR 80109.

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.252. A copy of any 
application, including all supporting 
evidence, can be obtained from 
applicant’s representative upon request 
and payment to applicant’s 
representative of $10.00.

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority.
Findings

With the exception of those

applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit, willing, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission’s regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975.

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before-45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
dffect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued.

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition.

To the extent that any of the authority 
granted may duplicate an applicant’s 
other authority, the duplication shall be 
construed as conferring only a single 
operating right.

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract’carrier authority are those 
where service is for a named shipper “under 
contract".

Please direct status inquiries to Team 
1, (202) 275-7992.

Volume No. OP1-195

Decided: November 3,1982.
By the Commission, Review Board No. 1, 

Members Parker, Chandler, and Fortier.

MC 14321 (Sub-16), filed October 29, 
1982. Applicant: ENGEL VAN LINES, 
INC., 901 Julia St., Elizabeth, NJ 07201. 
Representative: Robert J. Gallagher, 1000 
Connecticut Avenue NW., Suite 1200, 
Washington, DC 20036, (202) 785-0024. 
Transporting household goods, between 
points in the U.S. (except AK and HI), 
under continuing contract(s) with J. M. 
tluber Corporation, of Edison, NJ.

MC 19550 (Sub-14), filed October 29, 
1982. Applicant: THE OBSERVER 
TRANSPORTATION COMPANY, a 
corporation, P.O. Box 34245, Charlotte, 
NC 28234. Representative: Warren A. 
Goff, 109 Madison Ave., Memphis, TN 
38103, (901) 526-2900. Transporting 
general commodities (except classes A 
and B explosives, household goods, and 
commodities in bulk), between points in 
NC, SC, GA, FL, VA, TN and OH.

MC 140290 (Sub-5), filed October 28, 
1982. Applicant: KESSEL TRUCKING 
CO., INC., 615 North Main, Blue Earth, 
MN 56013. Representative: Stephen F. 
Grinnell, 1600 TCF Tower, 121 South 8th 
St., Minneapolis, MN 55402, (612) 333- 
1341. Transporting concrete and related  
products, between points in the U.S. 
(except AK and HI), under continuing 
contract(s) with Winnebago Concrete 
Products Company of Winnebago, MN.

MC 147470 (Sub-1), filed October 25, 
1982. Applicant: RAY COBB 
TRANSPORTATION COMPANY, 130 
Railroad Ave., Monrovia, CA 91016. 
Representative: Floyd L. Farano, 2555 E. 
Chapman Ave., Suite 415, Fullerton, CA 
92631, (714) 773-4111. Transporting 
motor vehicles, between points in the 
U.S. (except AK), under continuing 
contract(s) with persons who are 
engaged in business as manufacturers,
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distributors, or dealers of motor 
vehicles.

MC 149431 (Sub-3), filed October 28, 
1982. Applicant: HUDSON VALLEY 
BULK SERVICE, INC., Twinbrook Farm 
Road, East Chatham, NY 12060. 
Representative: John L. Alfano, 550 
Mamaroneck Ave., Harrison, NY 10528, 
(914) 835-4411. Transporting salt, 
between points in NY, on the one hand, 
and, on the other, points in VT and CT, 
under continuing contract(s) with 
International Salt Company, of Clarks 
Summit, PA.

MC 162951 (Sub-1), filed October 21, 
1982. Applicant: TITAN 
TRANSPORTATION, INC, 15532 St., Rt. 
12 East, Findlay, OH 45840. 
Representative: Boyd B. Ferris, 50 W. 
Broad St., Columbus, OH 43215, (614) 
464-4103. Transporting general 
commodities (except classes A and B 
explosives and household goods), 
between points in the U.S. (except HI).

CONDITION: The person or persons who 
appear to be engaged in common control of 
another regulated carrier must either file an 
application under 49 U.S.C. § 11343 or submit 
an affidavit indicating why such approval is 
unnecessary to the Secretary’s office. In order 
to expedite issuance of any authority please 
submit a copy of the affidavit or proof of 
filing the applies tion(s) for common control to 
team 1, Room 2379.

MC 163200, filed October 27,1982. 
Applicant: THIGPEN’S ACE 
HARDWARE & BUILDING 
MATERIALS, INC., 3009 Dauphin Island 
Parkway; Mobile, AL 36605. 
Representative: Elizabeth A. Thigpen 
(same address as applicant), (205) 479- 
8501. Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between paints in Mobile County, 
AL, on the one hand, and, on the other, 
points in FL, LA and MS, under 
continuing contract(s) with Everwood 
Treatment Company, Inc., of Theodore,
AL.

MC 163210, filed October 25,1982. 
Applicant: REV. OLLIE ROBINSON
d.b.a. ROBINSON CHARTER LINES, 
1118 Ingerson Ave., San Francisco, CA 
94124. Representative: Rev. Ollie 
Robinson (same address as applicant). 
Transporting passengers and their 
baggage, in special and charter 
operations, beginning and ending at 
points in San Francisco, San Mateo, 
Alameda and Santa Clara Counties, CA, 
and extending to points in Washoe and 
Storey Counties, NV.

MC 164461, filed October 28,1982. 
Applicant: JOHN YOUNG McDANIEL 
d.b.a. McDANIEL TRUCKING, 906 North 
Washington, P.O. Box 166, Quitman, GA 
31643. Representative: Thomas F.

Panebianco, P.O. Box 1200, Tallahassee, 
FL 32302; (904J-576-1221. Transporting 
construction materials and such 
commodities as are dealt in by home 
improvement, home furnishing and 
lumber stores, between points in FL,
GA, AL, SC and NC.

MC 164480, filed October 29,1982. 
Applicant: VARELA TRANSPORT, INC., 
11971 S.W. 200th St., Miami, FL 33177. 
Representative: Richard B. Austin, 320 
Rochester Bldg., 8390 N.W. 53rd St.,
Miami, FL 33166, (305J-592-0036. 
Transporting food and related products, 
between points in FL, on the one hand, 
and, on the other, Philadelphia, PA, New 
York, NY, and DC, and points in NJ and 
Montgomery County, MD.

MC 164481, filed October 29,1982. 
Applicant: LEON STEVENS d.b.a. L & S 
TRANSPORT, 1600 E. Truxtun Ave., 
Bakersfield, CA 93305. Representative: 
Earl N. Miles, 3704 Candlewood Dr., 
Bakersfield, CA 93306, (805) 872-1106. 
Transporting such commodities as are 
dealt in or used by manufacturers or 
distributors o f rubber or plastic 
products, between points in the U.S. 
(except AK and HI), under continuing 
contract(s) with Mobil Chemical Co., of * 
Macedon, NY.

For the following, please direct status 
inquires to Team 2 at 202-275-7030.

Volume No. OP2-278
Decided: November 2,1982.
By the Commission, Review Board No. 1, 

Members Parker, Chandler, and Fortier, 
(Member Parkernot participating.)'

MC 69052 (Sub-47), filed October 27, 
1982. Applicant: REED TRUCKING CO., 
P.O. Box 216, Milton, DE 19968. 
Representative: Jon F. Hollengreen, 1020 
Pennsylvania Bldg., Pennsylvania Ave.
& 13th Sti, NW, Washington, DC 20004, 
202-628-4600. Transporting food and 
related products, between points in DE, 
MD, NJ, NY, OH, PA, VA, WV, and DC.

MC 110683 (Sub-201), filed October 28, 
1982. Applicant. SMITH’S TRANSFER 
CORPORATION, P.O. Box 1000,
Staunton, VA 24401. Representative: 
Francis W. Mclnerny, 100016th St. NW., 
Washington, DC 20036, 202-783-8131. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in the U.S. (except 
AK and HI), under continuing 
contract(s) with E.I. DuPont de Nemours 
& Company, Ihc., of Wilmington; DE.

MC 143503 (Sub-37), filed October 19, 
1982. Applicant: MERCHANTS HOME 
DELIVERY SERVICE, INC., P.O. Box 
5067, Oxnard, CA 93031. Representative: 
David B. Schneider, 210 W. Park Ave, 
Suite 1120, Oklahoma City, OK 73102, 
405-232-9990. Transporting general

commodities (except classes A and B 
explosives, household goods, and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with Weberg 
Furniture, dba Weberg Enterprises, Inc., 
ofDenver, CO.

MC 147492 (Sub-11), filed October 20, 
1982. Applicant: MEL MOTOR 
EXPRESS, INC., P.O, Box 29058, New 
Orleans, LA 70189. Representative: 
James T. Hannon III (same address as 
applicant), 504-246-8221. Transporting 
paper, paper products, plastic, plastic 
products, woodpulp, and wood building 
products, between points in the U.S., 
(except AK and HI), under continuing 
contract(s) with Georgia-Pacific 
Corporation, of Darien, CT.

MC 153773 (Sub-3), filed October 29, 
1982. Applicant: NDC TRUCKING 
COMPANY, P.O. Box 7364, Longview, 
TX 75601. Representative: William 
Sheridan, P.O. Drawer 5049, Irving, TX 
75062, (214) 255-6279. Transporting (1) 
chem icals and related products, 
between points in IL, on the one hand, 
and, on the other, points in the U.S. 
(except AK and HI), and (2) food and 
related products, between points in AR, 
CA, GA, IL, IN, KY, NJ, NY, PA and TN, 
on the one hand, and, on the other, 
points in TX.

MC 160242 (Sub-1), filed October 28, 
1982. Applicant: NOAH ENTERPRISES, 
INO, Rte 1 Box 748, Yutan, NE 68073. 
Representative: James F. Crosby, Oak 
Park Office Bldg., Suite 210B, 7363 
Pacific St., Omaha, NE 68114, (402) 397- 
9900. Transporting food and related  
products, between Omaha, NE and 
points in Madison and Dawson 
Counties, NE, on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI).

MC 163632, filed October 29,1982. 
Applicant: STATE MATERIALS 
SERVICE, INC., 520 No. Webster, 
Jacksonville, IL 62650. Representative: 
Robert T. Lawley, 300 Reisch Bldg., 
Springfield, IL 62701, 217-544-5468. 
Transporting (1) petroleum products, 
between points in Brown, LaSalle, and 
Pike Counties, IL on the one hand, and, 
on the other, points in IA, IN, MO, and 
WI; and (2) liquid aqua ammonia, 
between points in Brown and Pike 
Counties, IL, on the one hand, and, on 
the other, points in IA, IN, KY, MI, MO, 
AND WI.

MC 163932, filed October 28,1982. 
Applicant: C. & J. TRUCKING 
COMPANY, 38 Killamey Drive, Union, 
KY 41091. Representative: Richard H. 
Brandon, 220 West Bridge St., P.O. Box 
97, Dublin, OH 43017,614-889-2531. 
Transporting general commodities,
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(except classes A and B explosives, 
household goods, and commodities in 
bulk), between Cincinnati, OH, on the 
one hand, and, on the other, points in 
the U.S. (except AK and HI).

MC 164013 (Sub-1), filed October 22, 
1982. Applicant: MIKE BRUA 
TRUCKING, 1114 Milton Ave., 
Worthington, MN 56187. Representative: 
Michael a. Brua (same as applicant) 
(507)372-2693. Transporting such 
commodities, as are dealt in or used in 
the manufacture of printing ink pigment, 
between Ridgeway, PA, on the one 
hand, and, on the other, points in NJ,
NY, CT, OH, IN, IL, IA, WI, MI, KY, SD 
and MN.

MC 164303, filed October 20,1982. 
Applicant: SAM’S 24 HOUR TOWING 
SERVICE, INC., 9500 Franklin Ave., 
Franklin Park, IL 60131. Representative: 
Irwin D. Rozner, 134 North LaSalle St., 
Chicago, IL 60602, 312-782-6937. 
Transporting disabled and replacem ent 
trucks, tractors, trailers, between points 
in IL, IA, MI, WI, IN, OH, TN, MO, MN, 
SD, KY, PA, ÀR, KS, CO and FL.

MC 164432, filed October 27,1982. 
Applicant: VERSINCO, INC., 2100 First 
National Bank Bldg., Dayton, OH 45402. 
Representative: J. G. Dail, Jr., P.O. Box 
LL, McLean, VA 22101, 703-893-3050. 
Transporting lum ber and wood 
products, m etal products, and 
machinery, between Los Angeles, CA, 
points in Dade County, FL, Shelby 
County, OH, Pontotoc County, OK, and 
Windsor County, VT, on the one hand, 
and, on the other, points in the U.S. 
(except AK and HI). Condition: The 
person or persons who appear to be 
engaged in common control of another 
regulated carrier must either file an 
application under 49 U.S.C. § 11343(a) or 
submit an affidavit indicating why such 
approval is unnecesary to the 
Secretary’s office. In order to expedite 
issuance of any authority, please submit 
a copy of the affidavit or proof of filing 
the application(s) for common control to 
Team 2, Room 2379.

MC 164433, filed October 27,1982. 
Applicant: JEWISH GIRL WITH TRUCK 
INC., TA/FURNITURE WAREHOUSE, 
7657D Fullerton Rd., Springfield, VA 
22153. Representative: Richard I. Perlut 
(same address as above) (703) 644-5330. 
Transporting furniture, between 
Springfield, VA, on the one hand, and, 
on the other, points in MD. PA, DE, VA, 
WV, NC, and DC.

For the following, please direct status 
inquiries to Team 3 at 202-275-5223.
Volume No. OP3-13

Decided: November 2,1982.
By the Commission, Reveiw Board No. 2. 

Members Carleton, Williams, and Ewing.

MC 22425 (Sub-14), filed October 21, 
1982. Applicant: CODY EXPRESS, INC.. 
155 Lenox St., Norwood, MA 02062. 
Representative: Robert G. Parks, 20 
Walnut St., Suite 101, Wellesley Hills, 
MA 02181, (617) 235-5571. Transporting 
general commodities (except classes A 
and B explosives, household goods and 
commodities in bulk), between those 
points in the U.S. in and east of MN, IA, 
MO, AR, and LA.

MC 113855 (Sub-539), filed October 22, 
1982. Applicant: INTERNATIONAL 
TRANSPORT, INC., 2450 Marion Road 
SE, Rochester, MN 55901.
Representative: Michael E. Miller, 15 
Broadway, Suite 502 Fargo, ND 58102 
(701) 235-4487. Transporting general 
commodities (except classes A and B 
explosives, household goods, and 
commodities in bulk), between points in 
the U.S., under continuing contract(s) 
with (1) Riedel International, Inc., (2) 
Wake Island Constructors, Inc., and (3) 
Western-Pacific Corporation, all of 
Portland, OR, (4) California Launch 
Service Corp., of San Francisco, CA, and
(5) Riedel Construction, LTD., and (6) 
Sceptre Dredging, LTD., both of 
Vancover, B.C., Canada.

Note.—This decision has been made in 
accordance with the statutory provisions of 
the Bus Regulatory Reform Act of 1982 with 
great weight being given to the mandates set 
forth in the National Transportation Policy.

MC 116164 (Sub-18), filed October 19, 
1982. Applicant: ARROW 
TRANSPORTATION CO., 1911 N.E. 58th 
Ave., Des Moines, IA 50313. 
Representative: James M. Hodge, 3730 
Ingersoll Ave., Des Moines, IA 50312, 
(515) 274-4985. Transporting building 
materials, between points in DE, IA, IL, 
IN, KS, KY, MD, MI, MN, MO, NC, NE, 
NJ, NY, OH, PA, SC, TN, VA, WV, and 
WI.

MC 125535 (Sub-43), filed October 20, 
1982. Applicant: NATIONAL SERVICE 
LINES, INC. OF NEW JERSEY, 2275 
Schuetz Road, St. Louis, MO 63141. 
Representative: Donald S. Helm (same 
address as applicant), (314) 532-0292. 
Transporting copper, copper products, 
wire and cable, cord sets, steel conduit, 
steel pipe, and strip steel, between 
points in the U.S. (except AK and HI), 
under continuing contract(s) with 
Triangle PWC Inc., of New Brunswick, 
NJ.

MC 143654 (Sub-8), filed October 19, 
1982. Applicant: DOYLE BRANT, INC., 
Route 4, Grand Terrace Estates, St. 
Joseph, MO 65407. Representative: Tom 
Kretsinger, 20 East Franklin, Liberty,
MO 64068, (816) 781-6000. Transporting 
dry fertilizer, between points in 
Buchanan County, MO, on the one hand,

and, on the other, points in KS, NE, and 
IA.

MC 145855 (Sub-10), filed October 5, 
1982. Applicant: JOHN RAY TRUCKING 
CO., INC., P.O. Box 206, Eastaboga, AL 
36260. Representative: John W. Cooper, 
P.O. Box 162, Mentone, AL 35984, (205) 
634-4885. Transporting paper and paper 
products, between points in the U.S. 
(except AK and HI), under continuing 
contract(s) with Gold Bond Building 
Products, a Division of National Gypsum 
Company, of Charlotte, NC.

MC 152764 (Sub-2) filed October 15, 
1982. Applicant: L.V.L., INC. P.O.Box 
767, Jacksonville, AR 72076. 
Representative: Richard L. Vassar (same 
address as applicant), (501) 982-7586. 
Transporting alcoholic beverages, 
between points in AR, on the one hand, 
and, on the other points in GA, IL, LA, 
MI, MO, NE, TN, TX, and WI.

MC 160585, filed October 20,1982. 
Applicant: C. DONALD ALBIN, d.b.a. 
CHEMICAL TRANSPORTATION, 21119 
Wilmington, Long Beach, CA 90810, 
Representative: C. Donald Albin (same 
address as applicant), (213) 835-0151. 
Transporting chem icals and related  
products, between points in AZ, CA,
CO, ID, LÀ, MT, NV, NM, OR, TX, UT, 
WA, and WY.

MC 162914 (Sub-1), filed October 19, 
1982. Applicant: LANCER 
TRANSPORTATION SERVICES, INC., 
552 South Washington St., Naperville, IL 
60540. Representative: Daniel O. Hands, 
104 S. Michigan Avenue, Suite 410, 
Chicago, IL 60603, (312) 641-1944. 
Transporting (1) general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between Chicago, IL, and points 
in Kane County, IL, on the one hand, 
and, on the other, points in WI, and (2) 
chem icals and related products, 
between Chicago, IL, on the one hand, 
and, on the other, points in IL, IN, MI, 
OH andW I.

MC 162915 (Sub-1), filed October 13, 
1982. Applicant: EASY RIDER LINES, 
INC., 21 Queen Anne Drive, Deal, NJ 
07723. Representative: Michael R. 
Werner, 241 Cedar Lane, Teaneck, NJ 
07666, (201) 836-1144. Transporting 
passengers and their baggage, in special 
and charter operations, beginning and 
ending at Deal, Long Branch, West Long 
Branch, Ocean Township, and Garden 
State Parkway Interchange at Exit 105, 
NJ, and extending to New York, NY, 
under continuing contract(s) with the 
Jersey Shore Sephardic Congregation, of 
Deal, NJ.

MC 164114, (Sub-1), filed October 22, 
1982. Applicant: NORTH FLORIDA 
TRANSPORT SERVICE, Route 1, Box
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595, Summerfield, FL 32691. 
Representative: J. L. Fant, P.O. Box 577, 
Jonesboro, GA 30237, (404) 477-1525. 
Transporting general commodities 
(except classes A and B explosives and 
household goods), between points in the 
ILS. under continuing contract(s) with 
Lykes Packing Company, of Dade City, 
FI.

M C 164244, filed October 18,1982. 
Applicant: MURRAY INTERNATIONAL 
FREIGHT CORP., 7900 Pulaski Hwy., 
Baltimore, MD 21237. Representative: 
Murray Ira Feldman, 7900 Pulaski Hwy., 
Baltimore, MD 21237, (301) 687-6100. 
Transporting general commodities 
(except household goods, commodities 
in bulk, and classes A and B 
explosives), between points in MD, DE, 
PA, VA, NJ, and DC.

MC 164334, filed October 21,1982. 
Applicant: JIM MARTIN, d.b.a. MARTIN 
FLOORING, 10624 New Benton Hwy., 
Little Rock, AR 72209. Representatives: 
Fredrick S. Wetzel, P.O. Box 5606, North 
Little Rock, AR 72119. (501) 376-3700. 
Transporting floor coverings and related  
products, between points in Pulaski 
County, AR, on the one hand, and, on 
the other, points in Cobb, Dekalb,
Fulton, Whitfield, Walker, Bartow,
Floyd, Gordon, Murray, Rockdale, and 
Chattanooga Counties, GA, and Hinds 
County, MS.

MC 164364, filed October 22,1982. 
Applicant: PERMA LEASING CORP., 
175-20 Wexford Terrace, Jamaica, NY 
11432. Representative: Jack L  Schiller, 
111-56 76th Dr., Forest Hills, NY 11375, 
(212) 263-2078. Transporting general 
commodities (except classes A and B 
explosives, household goods, and 
commodities in bulk), between New 
York, NY, on the one hand, and, on the 
other, points in AL, AR, CT, DE, FL, GA, 
IL, IN, KY, MA, MD, ME, MS, NC, NH,
NJ, OH, OK, PA, RI, SC, TN, TX, VA. 
WV, and DC.

Volume No. OP3-15
Decided: November 3,1982.
By the Commission, Review Board No. 2, 

Members Carleton, Williams, and Ewing.
MC 79434 (Sub-6), filed October 22, 

1982. Applicant: BENNETT TRUCK 
LINE, INC., 200 E. Walnut, Paragould,
AR 72450. Representative: R. Connor 
Wiggins, Jr., 100 N. Main Bldg., Suite 909, 
Memphis, TN 38103, (901) 526-4114. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), (a) between points in Greene and 
Craighead Counties, AR and Pemiscot 
and Dunklin Counties, MO, on the one 
hand, and, on the other, points in AL, 
GA, LA, MO, MS, NC, OK, SC, TN and 
TX and (b) between points in Pulaski

County, AR, on the one hand, and,, on 
the other, points in AL, GA, LA, MO,
MS, NC, SC and TN.

MC 96935 (Sub-2), filed October 19, 
1982. Applicant: C. WILLIAM 
REDSHAW, d.b.a. RUSHVILLE TRUCK 
LINES, 301 N. Liberty, Rushville, IL 
62681. Representative: Edward D. 
McNamara, Jr., 907 South Fourth St., 
Springfield, IL 62703, (217) 528-8476. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in Peoria, Rock 
Island, Sangamon, Adams, Morgan, and 
Macon Counties, IL, on the one hand, 
and, on the other, points in EL.

MC 110525 (Sub-1324), filed October
25,1982. Applicant: CHEMICAL 
LEAMAN TANK LINES, INC., P.O. Box 
200, Lionville, PA 19353. Representative: 
Robert K. Maslin (same address as 
applicant), (215) 363-4282. Transporting 
general commodities (except household 
goods), between pointa in the U.S. 
(except AK and HI), under continuing 
contract(s) with The Standard Oil 
Company, of Cleveland, OH, and its 
subsidiaries B. P. Oil, Inc., Old Ben Coal 
Company, Vistron Corporation, 
Mountaineer Carbon Company and 
Sohio Petroleum Company.

MC 133105 (Sub-7), filed October 25, 
1982. Applicant: J & ) TRANSFER, INC., 
2420 Blanchard BlvcL, Columbus, GA 
31903. Representative: W. H. Tomlinson, 
160113th St., Suite B, Columbus, GA 
31901, (404) 322-8404. Transporting 
general commodities (except classes A 
and B explosives, household goods, and 
commodities in bulk), between points in 
AL, GA, FL, NC, SC, and TN.

MC 134084 (Sub-9), filed October 26, 
1982. Applicant: SHROCK TRUCKING, 
INC., P.O. Box 428, Hubbard, OR 97032. 
Representative: Lawrence V. Smart, Jr., 
419 NW 23rd Ave., Portland, OR 97210, 
(503) 226-3755. Transportating food and 
related products, between points in OR, 
WA, and CA, on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI).

MC 142165 (Sub-2), filed October 25, 
1982. Applicant: C. GULLEY TRUCK 
SERVICE, INC., 180 Arthur Dr., 
Shreveport, LA 71105. Representative: 
Edward A. Winter, 235 Rosewood Dr., 
Melairie, LA 70005, (504) 835-4724. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between Texarkana, TX, on the 
one hand, and, on the other, points in 
AR, LA, and TX, under continuing 
contract(s) with Nabors Trailers, Inc. of 
Mansfield, LA and Intermodal 
Brokerage Services, Inc. of Norcross, 
GA.

MC 146024 (Sub-7), filed October 22, 
1982. Applicant: G & R PETROLEUM, 
INC., 253 S.W. 4th Ave., Ontario, OR 
97914. Representative: Timothy R. 
Stivers, P.O. Box 1576, Boise, ID 83701, 
(208) 343-3071. Transporting 
commodities in bulk, chem icals, and 
minerals, between those points in the 
U.S. in and west of IL, MO, AR, and LA 
(except AK and HI).

MC 146355 (Sub-3), filed October 26, 
1982. Applicant: P-N-J KORNACKER, 
INC., 3030 West 10th St., Waukegan, IL 
60085. Representative: Albert A. Andrin, 
180 North LaSalle St., Chicago, IL 60601, 
(312) 332-5106. Transporting (1) plastic 
and plastic products, between points in 
Cook and Lake Counties, IL, and 
Jackson and St. Louis Counties, MO, on 
the one hand, and, on the other, points 
in the U.S. (except AK and HI); and (2) 
iron and steel products, between points 
in the U.S. (except AK and HI).

MC 146485 (Sub-5), filed October 19; 
1982. Applicant: MARBURGER 
REFRIGERATED EXPRESS, INC., P.O. 
Box 387, Peru, IN 46970. Representative: 
Donald W. Smith, P.O. Box 40248, 
Indianapolis, IN 46240, (317) 846-6655. 
Transporting food and related products, 
between points in IN, IL, OH, KY, and 
MI, on the one hand, and, on the other, 
points in the U.S. (except AK and HI),

MC 147465 (Sub-4), filed October 25, 
1982. Applicant: MOORE & SON CO., 
1101 Cable Ave., Columbus, OH 43222. 
Representative: Stephen J. Habash, 100 
E. Broad St., Columbus, OH 43215, (614) 
228-1541. Transporting metal products, 
between points in Marion County, OH, 
on the one hand, and, on the other, 
points in IN, KY, MI, PA and WV.

MC 148394 (Sub-4), filed October 26, 
1982. Applicant: McKINLEY TRUCKING 
CO., INC., 652 N. Williams St., Carson 
City, MI 48811. Representative: Karl L. 
Getting, 1200 Bank of Lansing Bldg., 
Lansing, MI 48933, (517) 482-2400. 
Transporting (1) petroleum and 
petroleum products, and (2) chem icals 
and related products* between points in 
MI, OH, EL, MO, IN, PA, and NY.

MC 149535 (Sub-4), filed October 12, 
1982. Applicant: ALL FREIGHT, INC., 
5100 W. 164th St., Brook Park, OH 44142. 
Representative: James G. Keck, (same 
address as applicant), (216) 243-1010. 
Transporting general commodities 
(except classes A and B explosives and 
household goods), between points in the 
U.S., under coritinuing contract(s) with I. 
Schumann & Company of Bedford, OH.

MC 150735 (Sub-8), filed October 25, 
1982. Applicant: BESTWAY 
TRANSPORT CO., a corporation, Rotite 
#2, Willard, OH 44890. Representative: 
Lewis S. Witherspoon, 2455 North Star
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Rd., Columbus, OH 43221, (614) 486- 
0448. Transporting printed matter, 
between points in the U.S. (except AK 
and HI).

MC 154545 (Sub-5), filed October 22, 
1982. Applicant: L & M EXPRESS, INC., 
3224 Toone St., Baltimore, MD 21223. 
Representative: Dixie C. Newhouse,
1329 Pennsylvania Ave., P.O. Box 1417, 
Hagerstown, MD 21740 (301) 797-6080. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in the U.S. (except 
AK and HI).

MC 155314 (Sub-3), filed October 25, 
1982. Applicant: R. C. HOFFMAN 
ENTERPRISES, INC., P.O. Box 3927,
Lake Wales, FL 33853. Representative:
H. Barney Firestone, 180 N. Michigan 
Ave., Suite 1700, Chicago, IL 60601, (312) 
263-1600. Transporting general 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
AL, DE, LA, KS, MO, NE, IL, OH, MD,
ND, AR, TN, KY, MN, SD, OK, TX, PA, 
VA, NY, WI, FL, IN, SC, LA, MS, WV 
and MI, on the one hand, and, on the 
other, points in GA, OH, IN, MI, NC, SC, 
LA, MS, FL, PA, MA, NY, NJ, CT, RI,
NH, VT and ME.

MC 157335 (Sub-1), filed, October 22, 
1982. Applicant: H.M.D. TRANSPORT, 
INC., 370 West First Street, South 
Boston, MA 02127. Representative: 
Robert G. Parks, 20 Walnut Street, Suite 
101, Weelesley Hills, MA 02181, (617) 
235-5571. Transporting general 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
the U.S., under continuing contract(s) 
with Hellenic American Agencies, Inc., 
of New York; NY.

MC 160574 (Sub-1), filed October 25, 
1982. Applicant: A. BRANDWEIN & 
COMPANY, 3190 Doolittle Dr., 
Northbrook, IL 60062. Representative: 
Edward G. Bazelon, 135 South La Salle 
St., Chicago, IL 60603, (312) 236-9375. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), beteen points in the U.S. (except 
AK and HI), under continuing 
contract(s) with Adams Foam Rubber 
Company, Ideal Box Company, and 
American Backhaulers Corporation, all 
of Chicago, IL, Harris-Hub Company,
Inc., of Harvey, IL, J. G. Clark Company, 
of Edison, OH and DMI Furniture Inc., of 
Huntingburg, IN.

MC 161765 (Sub-1), filed October 25, 
1982. Applicant: JOE E. ROBERTSON & 
JOE H. ROBERTSON, d.b.a. JOE’S 
BODY SHOP, Rt 136 East, P.O. Box 533, 
Rantoul, IL 61866. Representative: Joe H.

Robertson, (same address as applicant),
_(217) 892-8200. Transporting disabled

and replacem ent vehicles, between 
points in the U.S. (except AK and HI).

MC 162614 (Sub-1), filed October 21, 
1982. Applicant: KENDALL TRUCKING 
AND GRADING, INC., Rt. 2, Box 18E, 
Wadesboro, NC 28170. Representative: 
Barry Weinstraub, Suite 510, 8133 
Leesburg Pike, Vienna, VA 22180, (703) 
442-8330. Transporting sand and gravel, 
between points in the U.S. (except AK 
and HI), under continuing contract(s) 
with Southern Products and Silica 
Company, Inc. both of Haffman, NC.

MC 164254, filed October 13,1982. 
Applicant: CHEMICAL PRODUCTS 
DEVELOPEMENT CORPORATION, Rt. 
6, Box 283, Oklahoma City, OK 73119. 
Representative: David S Schneider, 210
W. Park Ave. Suite 1120, Oklahoma 
City, OK 73102, (405) 232-9990. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in the U.S. (except 
AK and HI), under continuing 
contract(s) with CRL Limited, Carpet 
World, Inc. and Durashield II, Inc. all of 
Oklahoma City, OK.

MC 164295, filed October 19,1982. 
Applicant: P & S TRANSFER, 16261 
Lindberg St., Van Nuys, CA 91406. 
Representative: Gilford Vallejos, 8680 
Elizabeth Ave. South Gate, CA 90280, 
(213) 566-0861. Transporting (1) office 
furniture and (2) m etal and wood 
products, between points in the U.S., 
under continuing contract(s) with Holga 
Metal Products Corporation of Van 
Nuys, CA.

MC 164335, filed October 21,1982. 
Applicant: G & G TRUCKING, INC., RT. 
3, Dublin, GA 31021. Representative: 
Virgil H. Smith, 74 Hwy N., Box 245, 
Tryone, GA 30290, (404) 966-1980. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk) between points in the U.S. (except 
AK and HI).

MC 164395, filed October 21,1982. 
Applicant: STAN FERGUSON, d.b.a. 
STAN FERGUSON TRUCKING, 431- 
41st Ave,. Winona, MN 55987. 
Representative: Stanley C. Olsen, Jr.,
5200 Willson Rd., Suite 307, Ednia, MN 
55424, (612) 927-8855. Transporting 
fertilizer, between points in MN, ND,
SD, IA, MO, WI, IL, and IN.

Volume No. OP-16
Decided: November 3,1982.
By the Commission, Review Board No. 2, 

Members Carleton, Williams, and Ewing.
MC 10345 (Sub-106), filed October 26, 

1982. Applicant: C & J COMMERCIAL

DRIVEAWAY, INC., 2400 West St. 
Joseph St., Lansing, MI 48901. 
Representative: John R. Sims, Jr., 915 
Pennsylvania Bldg., 425 13th St., N.W., 
Washington, DC 20004, (202) 737-1030. 
Transporting motor vehicles, between 
points in the U.S. (except AK and HI), 
under continuing contract(s) with 
persons who are engaged in business as 
manufacturers, distributors or dealers of 
motor vehicles.

MC 17095 (Sub-4), filed October 25, 
1982. Applicant: DARNALL TRUCK 
SERVICE, INC., P.O. Drawer 1346, Great 
Bend, KS 67530. Representative: William 
B. Barker, 641 Harrison Street, P.O. Box 
1979, Topeka, KS 66601, (913) 234-0565. 
Transporting metal products, between 
points in Clinton County, IA, on the one 
hand, and, on the other, points in AZ, 
CA, CO, ID, KS, LA, MT, NE, NV, NM, 
ND, OK, SD, TX, UT, and WY.

MC 43724 (Sub-7), filed October 26, 
1982. Applicant: PHILLIP’S EXPRESS, 
INC., 61 Merrimac St., Lawrence, MA 
01842. Representative: Hughan R. H. 
Smith, 26 Kenwood Place, Lawrence,
MA 01841, (617) 657-6071. Transporting 
general commodities (except classes A 
and B explosives, household goods and 
commodities in bulk), between points in 
MA, on the one hand, and, on the other, 
points in RI, NH, CT, VT, and ME.

MC 67234 (Sub-63), filed October 28, 
1982. Applicant: UNITED VAN UNES, 
INC., One United Drive, Fenton, MO 
63026. Representative: B. W. LaTourette,

) Jr., 11 South Meramec, Suite, 1400, St. 
Louis, MO 63105, (314) 727-0777. 
Transporting general commodities 
(except classes A and B explosives and 
commodities in bulk), between points in 
the U.S., under continuing contract(s) 
with Johnson & Johnson, of New 
Brunswick, NJ, and its wholly owned 
subsidiaries (1) Chicopee of New 
Brunswick, NJ, (2) Critikon, Inc., of 
Tampa, FL, (3) Ethicon, Inc., of 
Somerville, NJ, (4) Extracorporeal, Inc., 
of King of Prussia, PA, (5) Johnson & 
Johnson Baby Products Company, of 
Skillman, NJ, (6) Johnson & Johnson 
International and (7) Johnson & Johnson 
Products, Inc., both of North Brunswick, 
NJ, (8) NcNeil Consumer Products Co., of 
Fort Washington, PA, (9) McNeil 
Pharmaceutical, of Spring House, PA,
(10) Ortho Diagnostic Systems, Inc., of 
Raritan, NJ, (11) Ortho Pharmaceutical 
Corp. of Somerset, NJ, (12) Personal 
Products Co., of Milltown, NJ, (13) 
Surgikos, Inc., of Arlington, TX, and (14) 
Technicare Corporation, of Solan, OH.

MC 88414 (Sub-8), filed October 27, 
1982. Applicant: RICHMOND 
TRANSFER & STORAGE CO., 2114 
Macdonald Ave., Richmond, CA 94801.
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Representative: Alan F. Wohlstetter,
1700 K St., N.W., Washington, DC 20006, 
(202) 833-8884. Transporting general 
commodities (except classes A an B 
explosives, household goods, and 
commodities in bulk), between points in 
the U.S., under continuing contract(s) 
with American Vanpac Carriers, Inc., of 
Richmond, CA.

MC 116915 (Sub-151), filed October 19, 
1982. Applicant: ECK MILLER 
TRANSPORTATION CORP., Rt. 1, Box 
248, Rockport, IN 47635. Representative: 
Fred F. Bradley, P.O. Box 773, Frankfort, 
KY 40602, (502) 227-2254. Transporting 
general commodities (except classes A 
and B explosives, household goods and 
commodities ih bulk), between points in 
the U.S. (except AK and HI).

MC144315 (Sub-10), October 27,1982. 
Applicant: PORT CITY LEASING, INC., 
P.O. Box 498 Lewiston, ID 83501. 
Representative: Timothy R. Stivers P.O. 
Box 1576 Boise, ID 83701 (208) 343-3071. 
Transporting Metal products, building 
materials, and lum ber and and wood 
products, between those point in the 
U.S. in and west of IL, MO, AR, and LA 
(except AK and HI).

MC145384 (Sub-61), filed October 27, 
1982. Applicant: ROSE-WAY, INC., P.O. 
Box 4644 Des Moines, IA 50306. 
Representative: James M. Hodge 3730 
Ingersoll Ave., Des Moines, IA 50312, 
(515) 274-4985. Transporting M achinery 
and metal products, between points in 
the U.S. (except AK and HI).

MC 146435 (Sub-6), filed October 26, 
1982. Applicant: SMITH TRUCK 
BROKERAGE, INC. P.O Box 974 
Willmar, MN 56201. Representative: 
Samuel Rubenstein P.O. Box 5 
Minneapolis, MN 55440 (612) 542-1121. 
Transporting building materials, 
between points in the U.S. (except AK 
and HI), under continuing contract(s) 
with Western Products, Inc., of Fargo, 
ND, and its subsidiaries, Builders Supply 
of Fargo, of Fargo, ND, Steel Siding 
Supply, of Sioux Falls, SD, and Builders 
Supply of Fargo, of Billings, MT.

MC 151925 (Sub-2), filed October 28, 
1982. Applicant: KEN VAN LEUVEN & 
SON, INC 10798 Seneca Dr. Boise, ID 
83705. Representative: David E. Wishney 
P.O. Box 837, Boise, ID 83701 (208) 336- 
5955. Transporting (1) lum ber and wood 
products and building materials, 
between those points in the U.S. in and 
west of ND, SD, NE, KS, OK, and TX 
(except AK and HI), and (2) metal 
products, M achinery, and transportation 
equipment, between points in Ada 
County, ID, on the one hand, und, on the 
other, those points in the U.S. in and 
west of MT, WY, CO, NM, and TX 
(except AK and HI).

M C 152775 (Sub.-9), filed October 25, 
1982. Applicant: RAM ROD TRUCKING, 
INC., P.O. Box 1127, Marrero, LA 70073. 
Representative: Donald B. Morrison P.O. 
Box 22628 Jackson, MS 39205 (601) 948- 
8820. Transporting M ercer commodities, 
between points in Iberia, Jefferson, 
Orleans, Plaquemines, and St. Bernard 
Parishes, LA, on the one hand, and, on 
the other, points in AL, FL, LA, MS, and 
TX.

MC 161845, filed October 19,1982. 
Applicant:^BERLANDER LITTLE 
ACRES INC., 605 No. Burke St., Wolcott, 
IN 47995. Representative: Allen 
Oberlander (same address as applicant), 
(219) 279-2011. Transporting metal 
products, between points in the U.S., 
under continuing contract(s) with T & D 
Metal Products of Watseka, IL.

MC 163885 (Sub-1), filed October 27, 
1982. Applicant: JACK WEBER 
TRUCKING, 6960 S 641 W., Unit 3, Salt 
Lake City, UT 84047. Representative:
Jack Weber (same address as applicant), 
(801) 566-5128. Transporting such 
commodities as are dealt in by retail 
and discount stores, between points in 
UT, on the one hand, and, on the other, 
points in the U.S. (except AK and HI).

MC 164414, filed October 26,1982. 
Applicant: GREEN-STEP, INC., Williams 
Park, Old Cason Hwy., Daingerfield, TX 
75638. Representative: Buster W. Green 
(same address as applicant), (214) 645- 
5527. Transporting building materials, 
between points in AR, LA, MS, TN, TX, 
KS, OK, CA, ID, MT, OR, WA, WY, CO, 
AL, GA, and FL.

MC 164424, filed October 21,1982. 
Applicant: CANINO’S, 120 State Rd., 
Kittery, ME 03904. Representative: 
Michael A. Canino (same address as 
applicant), (207) 439-2254. Transporting 
appliances, between points in York 
County, ME, Rockingham and Strafford 
County, NH, and Essex County, MA.

MC 164445, filed October 25,1982. 
Applicant: CONTAINER 
TRANSPORTATION CORPORATION, 
12115 E. Admiral Place, Tulsa, OK 74116. 
Representative: G. Timothy Armstrong, 
200 No. Choctaw, P.O. Box 1124, El 
Reno, OK 73036, (405) 262-1322. 
Transporting such commodities as are 
dealt in or used by manufacturers and 
distributors of containers, between 
points in OK, on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI).

For the following, please direct status 
inquiries to Team 4 at 202—275-7669.

Volume No. OP4-025
Decided: November 4,1982.
By the Commission, Review Board No. 2, 

Members Carleton, Williams, and Ewing. 
MC-65916 Sub 21, filed October 27,1982.

Applicant: WARD TRUCKING CORP., 
2nd Ave. & 7th St., Altoona, PA 16603. 
Representative: Henry M. Wick, Jr., 2310 
Grant Bldg., Pittsburgh, PA 15219, (412) 
471-1800. Transporting general 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
the U.S. (except AK and HI).

MC 105636 (Sub-47) filed October 28, 
1982. Applicant: ARMELLINI EXPRESS 
LINES, INC., P.O. BOX 2394, Stuart, FL 
33494. Representative: Wilmer B. Hill, 
1030 Fifteenth St., NW, Suite 366, 
Washington, DC 20005, (202) 296-5188. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in the U.S. (except 
AK and HI), under continuing 
contract(s) with Action Freight Brokers, 
Inc. of Chicago, IL, National Carrier 
Service of Anaheim, CA, and Total 
Cargo International, Inc. of Miami, FL.

MC 115337 (Sub-2) filed October 27, 
1982. Applicant: OLIN L. 
CHAMBERLAIN, d.b.a. 
CHAMBERLAINS BUS SERVICE, R.D. 
No. 1, Box 54, Covington, PA 16917. 
Representative: Robert J. Brooks, 1828 L 
St., N.W., Suite 1111, Washington, DC 
20036, (202) 466-3892. Transporting 
passengers and their baggage, in special 
and charter operations, between points 
in the U.S.

MC 120606 (Sub-2) filed October 28, 
1982. Applicant: A. C. WHITE 
TRANSFER & STORAGE CO., INC., 660 
Edgewood Ave., NE., Atlanta, GA 30312. 
Representative: B. W. LaTourette, Jr., 11 
S Meramec, Suite 1400, St. Louis, MO 
63105, (314) 727-0777. Transporting 
household goods, furniture and fixtures, 
automobiles, and office equipment, 
between points in AL, AR, DE, FL, GA, 
IL, IN, IA, KS, KY, LA, MD, MI, MS, MO, 
NJ, NY, NC, OH, OK, PA, SC, TN, TX, 
VA, WV, and WI.

MC 149576 (Sub-24) filed October 28, 
1982. Applicant: TRANS AMERICAN 
TRUCKING SERVICE, P.O. BOX 1247, 
Nixon Station, Edison, NJ 08818. 
Representative: R. M. McGraw (same 
address as applicant), (201) 985-2182. 
Transporting chemicals, drugs, 
m edicines, toilet preparations and 
animal feed  supplements, between 
points in the U.S. (except AK and HI), 
under continuing contract(s) with P. F. 
Laboratories, Inc. of Totowa, NJ.

MC 153306 (Sub-1), filed October 25, 
1982. Applicant: GENERAL FREIGHT 
SYSTEMS, LTD., 9710 W. Loomis Rd., 
Franklin, WI 53132. Representative: 
Daniel R. Dineen, 710 N. Plankiton Ave., 
Milwaukee, WI 53203, (414) 273-7410. 
Transporting metal products, between
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points in the U.S. (except AK and HI). 
Condition: Applicant seeks to convert its 
permit into a certificate with the filing of 
this application, therefore issuance of a 
certificate in this proceeding is subject 
to coincidental cancellation, of the 
permit in MC-153306, issued December 
1,1981.

M C 164407, filed October 25,1982. 
Applicant: M/A-COM 
TRANSPORTATION, INC., P.O. Box 
199, Catawba, NC 28609. Representative: 
Terrell C. Clarke, P.O. Box 25, 
Stanleytown, VA 24168, (703) 241-3142. 
Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between points in the U.S (exept 
AK ànd HI), under continuing 
contract(s) with M/A-COM, Inc. of 
Catawba, NC, and its wholly-owned 
subsidiaries M/A-COM Gallium 
Arsenide Products, Inc. of Burlington, 
MA, M/A-COM Microwave 
Components, Inc. of Burlington, MA, M/ 
A-COM OSW, Inc. of Tempe, AZ, M/A 
COM Microwave Associates o f  
Sunnyvale, CA, M/A-COM Video 
Sattelite, Inc. of Burlington, MA, M/A- 
COM DCC, Inc. of Germantown, MD,
M/A-COM Video Systems, Inc. of 
Burlington, MA, M/A-COM Comm/ 
Scope, Inc. of Catawba, NC, M/A-COM 
Microwave Circuits, Inc. of Burlington, 
MA, M/A-COM Millimeter Products,
Inc. of Burlington, MA, M/A-COM 
Silicon Products, Inc. of Burlington, MA, 
M/A-COM Prodelin, Inc. of Hightstown, 
NJ, M/A-COM Alanthus Data, Inc. of 
Rockville, MD, M/A-COM Office 
Systems, Inc. of Bedford, MA, 
MACOMNET, Inc. of Rockville, MD, and 
M/A-COM Linkabit, Inc. of San Diego, 
CA.

For the following, please direct status 
inquiries to Team 5 at 202-275-7289.
Volume No. OP5-244

Decided: November 1,1982.
By the Commission, Review Board No. 3, 

Members Krock, Joyce, and Dowell.
MC 136798 (Sub-10), filed October 21, 

1982. Applicant: THE FORTUNE 
CORPORATION, d.b.a. MAUST 
TRANSFER COMPANY, 1762 6th Ave. 
South, Seattle, WA 98124.
Representative: Michael D.
Duppenthaler, 211 South Washington 
St., Seattle, WA 98104, (206) 622-3220. 
Transporting general commodities 
(except classes A and B explosives and 
household goods), between those points 
in WA on and west of U.S Hwy 97.

MC 140889 (Sub-28), filed October 19, 
1982. Applicant: FIVE STAR 
TRUCKING, INC., 1638 Pioneer Way, El 
Cajon, CA 92020. Representative: David
M. O’Boyle, 2310 Grant Bldg., Pittsburgh,

PA 15219, (412) 765-1600. Transporting 
such commodities as are dealt in or 
used by manufacturers of duplicating 
machines, between points in the U.S. 
(except AK and HI), under continuing 
contract(s) with Xerox Corporation, of 
Rochester, NY.

MC 152039 (Sub-1), filed October 22, 
1982. Applicant: CATO TRANSPORT, 
INC., P.O. Box 446, High Point, NC 27260. 
Representative: Terrell C. Clark, P.O.
Box 25, Stanleytown, VA 24168, 703- 
629-2818. Transporting (1) machinery, 
between New York, NY, on the one 
hand, and , on the other, points in Palm 
Beach County, FL and (2) furniture and 
fixtures, between points in OK and TX, 
and those points in the U.S. in and east 
of MN, IA, MO, AR, and LA.

MC 152068 (Sub-3), filed October 13, 
1982. Applicant: HOC-EXPRESS, INC., 
125 N. Elizabeth, Wichita, KS 67203. 
Representative: Clyde N. Christey, KS 
Credit Union Bldg., 1010 Tyler, Suite 
110L, Topeka, KS 66612, (913) 233-9629. 
Transporting (1) heating, 
airconditioning, and refrigeration units, 
and (2) components, materials, 
equipment, and supplies used in the 
repair, maintenance, sale, and 
distribution of the commodities in (1), 
between points in OH, IN, IL, MO, MN, 
WI, GA, AZ, WY, NE, KS, CO, NM, and 
UT, on the one hand, and, on the other, 
points in WA, OR, CA, NV, ID, WY, UT, 
AZ, NM, CO, SD, NE, KS, OK, TX, MO, 
and MN.

MC 152068 (Sub-4), filed October 13, 
1982. Applicant: HOC-EXPRESS, INC., 
125 N. Elizabeth, Wichita, KS 67203. 
Representative: Clyde N. Christey, 1010 
Tyler, Suite 110L, Kansas Credit Union 
Bldg., Topeka, KS 66612, (913) 233-9629. 
Transporting (1) m etal containers, (2) 
janitorial supplies and detergents, and
(3) food and related products, between 
points in Butler and Sedgwick Counties, 
KS, on the one hand, and, on the other, 
points in the U.S. (except AK and HI).

MC 152949 (Sub-2), filed October 19, 
1982. Applicant: HANOVER 
TRANSPORT, INC., d.b.a. G 
TRANSPORTATION, 384 Air Park Rd., 
Ashland, VA 23005. Representative: 
Carroll B. Jackson, 1810 Vincennes Rd., 
Richmond, VA 23229, (804) 282-3809. 
Transporting (1) chem icals and related  
products, (2) food and related products,
(3) machinery, (4) pulp, paper and 
related products, and (5) rubber and 
plastic products, between points in MI 
and VA, on the one hand, and, on the 
other, those points in the U.S. in and 
east of MN, IA, MO, AR, and LA.

MC 162478, filed October 22,1982. 
Applicant: MERMAID 
TRANSPORTATION COMPANY, 9 
Woodland Rd., South Portland, ME

04106. Representative: John C.
Lightbody, 30 Exchange St„ Portland,
ME 04101, 207-773-5651. Transporting 
passengers and their baggage in special 
operations, between points in 
Cumberland, Sagadahoc, and York 
Counties, ME, on the one hand, and on 
the other, points in Suffolk County, MA, 
under continuing contract(s) with The 
Mermaid Club of Portland, ME.

MC 163818 (Sub-1), filed October 20, 
1982. Applicant: CALVIN LOCKARD, 
d.b.a. C .PJL TRANSPORT, INC., P.O. 
Box 950, Florence, OR 97439. 
Representative: Robert H. Foster, 342 
East 12th Ave., Eugene, OR 97401, (503) 
342-1771. Transporting lum ber and 
wood products, and pulp, paper and 
related products, (a) between points in 
CA, OR, and WA, and (b) between 
points in Douglas County, OR, and 
points in CA, on the one hand, and, on 
the other, points in AZ, CA, ID, NV, OR, 
UT, and WA.

MC 164099 filed October 21,1982. 
Applicant: NORTHERN RENTALS, INC., 
P.O. Box 2126, So. Burlington, VT 05401. 
Representative: James M. Bums, 1365 
Main St., Suite 403, Springfield, MA 
01103, (413) 781-8205. Transporting 
petroleum and petroleum  products, 
between points in CTr ME, MA, NH, NJ, 
NY, RI, and VT.

Volume No. OP5-245
Decided: November 2,1982.
By the Commission, Reivew Board No. 3, 

members Krock, Joyce, and Dowell.
MC 41098 (Sub-87), filed October 26, 

1982. Applicant: GLOBAL VAN LINES, 
INC., One Global Way, Anaheim, CA 
92803. Representative: Alan F. 
Wohlstetter, 1700 K St., N.W., 
Washington, D.C. 20006, 202-833-8884. 
Transporting household goods, between 
points in the U.S. under continuing 
contract(s) with Employee Transfer 
Corporation of Chicago, IL.

MC 124868 (Sub-4), filed October 25, 
1982. Applicant: SOUTHERS WRECKER 
& REPAIR, INC., P.O. Box 988, Staunton, 
VA 24401. Representative: Harry J. 
Jordan, Suite 502, Solar Bldg., 1000 16th 
St., NW., Washington, D.C. 20036. 
Transporting motor vehicles, between 
points in the U.S. (except AK and HI), 
under continuing contract(s) with 
Roadway Express, Inc., of Akron, OH.

MC 140409 (Sub-10), filed October 25, 
1982. Applicant: CIRCLE B 
TRANSPORTATION OF NORTH 
DAKOTA, P.O. Box 207, Wheat Ridge, 
CO 80034-207. Representative: Michael 
R. Werner, 241 Cedar Lane, Teaneck, NJ 
07666, 201-836-1144. Transporting 
general commodities (except classes A 
and B explosives, household goods and
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commodities in bulk), between points in 
the U.S. (except AK and HI).

M C 148868 (Sub-4), filed October 25, 
1982. Applicant: MALM CO., INC., 3501 
Delgany St., Denver, CO 80216. 
Representative: Edward C. Hastings, 666 
Sherman St., Denver, CO 80203, 303- 
837-1204. Transporting food and related  
products, between points in AL, AR, AZ, 
CA, CO, GA, IL, IN, KS, NE, LA, MS,
MO, OH, PK, PA, and TX.

MC 151609 (Sub-6), filed October 26, 
1982. Applicant: BRIAN KARGMAN, 
d.b.a. B.K. LEASING CO., Dutch Mill 
Road, Franklinville, NJ 08322. 
Representative: David Earl Tinker, 1000 
Connecticut Ave., NW., Suite 1112, 
Washington, DC 20036-5391, (202) 887- 
5868. Transporting food and related  
products, between points in the U.S. 
(except AK and HI), under continuing 
contract(s) with Castle & Cooke Foods, 
Inc., of Hauppauge, NY.

MC 154558 (Sub-1), filed October 22, 
1982. Applicant: J. E. DAVIS & SONS,
CO., 4035 Griswold St., Port Huron, MI 
48060. Representative: James F.‘ 
Schouman, 21925 Garrison, Dearborn,
MI 48124, 313-561-3548. Transporting 
machinery, between points in MI, IN,
OH, IL, WI, PA and NY.

MC 159899 (Sub-1), filed September
30,1982. Applicant: QUICK TOURS 
AND CHARTER CO., LTD., P.O. Box 8, 
Mountain, WI 54149. Representative: 
Roger F. Bartnik (same address as 
applicant) (715) 276-7550. Transporting 
passengers and their baggage, in the 
same vehicle with passengers, in special 
and charter operations, beginning and 
ending at Chicago, IL, Milwaukee and 
Superior, WI, St. Paul, Minneapolis and 
Duluth, MN, and extending to ports of 
entry on the international boundary line 
between the U.S. and Canada in MN.

MC 163938 (Sub-1), filed October 27, 
1982. Applicant: ASSOCIATED 
TRANSPORT SERVICE, ING, P.O. Box 
303, Airway Heights, WA 99001. 
Representative: Timothy R. Stivers, P.O. 
Box 1576, Boise, ID 83701, (208) 343-3071. 
Transporting general commodities, 
(except classes A and B explosives and 
household goods, between points in the
U.S. under continuing contract(s) with 
(a) Barrier Aviation, Inc., (b) Corrugated 
Metals, Inc., (c) Industrial Surplus, Inc.,
(d) Northern Steel Building, Inc., and (e) 
Spokane Door Company, all of Spokane, 
WA, (f) Barrier Industrial Center, of 
Airway Heights, WA, and (g) Custom 
Corrugating and Supply, Inc., of Great 
Falls, MT.

MC 164148, filed October 26,1982. 
Applicant: FREIGHT AND CONTAINER 
SERVICES, INC., 5138 S. 100 East Ave., 
Tulsa, OK 74145. Representative: David

F. James, 1722 S. Carson—3200 
University Tower, P.O. Box 2967, Tulsa, 
OK 74101, 918-583-2131. Transporting 
general commodities, (except classes A 
and B explosives, household goods, and 
commodities in bulk) between points in 
TX, LA, AR, MO, KS, and OK.

MC 164368, filed October 25,1982. 
Applicant: CLAYTON E. THOMAS, 
d.b.a. THOMAS FLYER AUTO 
TRANSPORT, 4870 Piedmont Place,
Reno, NV 89502. Representative: Robert
G. Harrison, 4299 James Drive, Carson 
City, NV 89701, (702) 882-5649. 
Transporting transportation equipment, 
between points in the U.S. (except AK 
and HI).

MC 164369, filed October 25,1982. 
Applicant: TMR TRUCKING 
COMPANY, INC., 348 Franklin Road, 
Denville, NJ 07834. Representative: John
A. Coneys, 214 Walter Avenue, 
Hasbrouck Heights, NJ 07604, (201) 288- 
3572. Transporting food and related  
products, between points in the U.S. 
under continuing contract(s) with Globe 
Products Company, Inc., of Clifton, NJ.

MC 164379, filed October 25,1982. 
Applicant: KENNETH R. COX, d.b.a. 
COX TRUCKING CO., 2025 South 
Missouri, Oklahoma City, OK 73129. 
Representative: Wilburn L. Williamson, 
Suite 107, 50 Classen Center, 5101 North 
Classen Blvd., Oklahoma City, OK 
73118, (405) 848-7946. Transporting 
general commodities (except classes A 
arid B explosives, household goods, and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with Magnetic 
Peripherals, Inc., of Oklahoma City, OK.

MC 164398, filed October 25,1982. 
Applicant: CAMION’S, INC., 744 
Forestdale Blvd., Birmingham, AL 35214. 
Representative: Gerald D. Colvin, Jr., 
601-09 Frank Nelson Bldg., Birmingham, 
AL 35203-3668, (205) 251-2881. 
Transporting general commodities 
(except classes A and B explosives, 
coriimodities in bulk and household 
goods), between points in the U.S. 
(except AK and HI) under continuing 
contract(s) with Decor, Inc., of Fairfield,
AL.

MC 164399, filed October 25,1982. 
Applicant: DONALD E..SCAGGS, d/b/ 
a/ DAWN TRANSPORT, Route 1, Box 
14, Caldwell, ID 83605. Representative: 
Donald E. Scaggs (same address as 
applicant), 208-585-3148. Transporting 
food and related products, between 
points in ID, NV, WA, OR, and CA.

MC 164418, filed October 25,1982. 
Applicant: SUNDANCE EXPRESS, INC., 
3035 E. Garfield, Phoenix, AZ 85008. 
Representative: A. Michael Bernstein, 
1441 E. Thomas Rd., Phoenix, AZ 85014,

602-264-4891. Transporting such 
commodities as are dealt in or used by 
wholesale and retail grocery, hardware, 
and department stores, automotive 
outlets, and mercantile businesses, 
between points in AZ, CA and NV.

MC 164428, filed October 27,1982. 
Applicant: STRAWCO 
CONSOLIDATION CORP., 360 W. 31st 
St., New York, NY 10001.
Representative: Morton E. Kiel, Suite 
1832, Two World Trade Center, New 
York, NY 10048, (212) 466-0220. 
Transporting such commodities as are 
dealt in or used by department stores, 
between points in the U.S. (except AK 
and HI), under continuing contract(s) 
with Strawbridge & Clothier, of 
Philadelphia, PA.

MC 164429, filed October 22,1982. 
Applicant: FOX TRUCKING 
COMPANY, INC., 4529 Enterprise PI. 
Oklahoma City, OK 73124. 
Representative: William Sheridan, P.O. 
Drawer 5049, Irving, TX 75062, 214-255- 
6279. Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between Denver, CO; Little Rock, 
AR; Memphis, TN; New Orleans, LA; 
Oklahoma City and Tulsa, OK; St. Louis 
and Kansas City, MO and Wichita, KS, 
on the one hand, and, and on the other, 
points in the U.S. (except AK and HI). 
Agatha L. Mergenovich,
Secretary.
[FR Doc. 30811 Filed 11-9-82; 8:45 am]

BILLING CODE 7035-01-M

INTERNATIONAL TRADE 
COMMISSION

[Investigations Nos. 731-T A -53,5 9 ,5 0 ,6 1 , 
6 2 ,6 3 ,6 7 ,6 9 ,7 0 ,7 4 ,8 2 ,8 3 ,8 5 , and 86  
(Final)]

Certain Carbon Steel Products From 
Belgium, France, Italy, the United 
Kingdom, and the Federal Republic of 
Germany; Termination of 
Investigations
AGENCY: U.S. International Trade 
Commission.
ACTION: Termination of investigations.

EFFECTIVE DATE: October 21,1982.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert Eninger (202-523-0312) or 
Mr. Daniel Leahy (202-523-1369), Office 
of Investigations, U.S. International 
Trade Commission. 
s u m m a r y : On August 10,1982, the 
Commission instituted final antidumping 
investigations under section 735(b) of 
the Tariff Act of 1930 (19 U.S.C.
1673d(b)) to determine whether an



Federal Register /  Vol. 47, No. 218 /  W ednesday, November 10, 1982 /  Notices 51021

industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of less- 
than-fair-value imports of the following 
merchandise:

Hot-rolled carbon steel plate, provided for in 
items 607.6615, 607.9400, 608.0710, and 
608.1100 of the Tariff Schedules of the 
United States Annotated (TSUSA) 
from—

Belgium (investigation No. 731-TA-53 
(Final)), the United Kingdom 
(investigation No. 731-TA-59 (Final)), 
and the Federal Republic of Germany 
(investigation No. 731-TA-60 (Final)); 

Hot-rolled carbon steel sheet and strip, 
provided for in TSUSA items 607.6610,- 
607.6700, 607.8320, 607.8342, and 607.9400 
and 608.1920, 608.2120, and 608.2320, 
respectively, from—

Belgium (investigation No. 731-TA-61 
(Final)), France (investigation No. 731- 
TA-62 (Final)), Italy (investigation No. 
731-TA-63 (Final)), and the Federal 
Republic of Germany (investigation No. 
731-TA-67 (Final));

Cold-rolled carbon steel sheet and strip, 
provided for in TSUSA items 607.8320 
and 607.8344 and 608.1940, 608.2140, and 
608.2340, respectively, from—

France (investigation No. 731-TA-69 
(Final)), Italy (investigation No. 731-TA- 
70 (Final)), and the Federal Republic of 
Germany (investigation No. 731-TA-74 
(Final)); and

Carbon steel structural shapes, provided for 
in TSUSA items 609.8005, 609.8015, 
609.8035, 609.8041, and 609.8045 from—

Belgium (investigation No. 731-TA-82 
(Final)), France (investigation No. 731— 
TA-83 (Final)), the United Kingdom 
(investigation No. 731-TA-85 (Final)), ■ 
and the Federal Republic of Germany 
(investigation No. 731-TA-86 (Final)).

On October 21,1982, the Commission 
was notified by United States Steel 
Corp. and Bethlehem Steel Corp., the 
petitioners in these investigations, that 
they wished to withdraw their petitions 
as to all of the above-mentioned 
investigations pursuant to section 734(a) 
of the Act (19 U.S.C. 1673c(a)). The 
Commission has granted these requests.

This notice is published pursuant to 
§ 207.40 of the Commission’s Rules of 
Practice and Procedure (19 CFR 207.40).

By order of the Commission.
Issued: November 2,1982.

Kenneth R. Mason,
Secretary.

IFK Doc. 82-30916 Filed 11-9-82; 8:45 am]

BILLING CODE 7020-02-M

[Investigation No. 337-TA-112

Certain Cube Puzzles; Commission 
request for Comments regarding 
proposed termination of Respondents 
based on settlement agreements
AGENCY: U.S. International Trade 
Commission.
ACTION: Request for public comment on 
the proposed termination of two 
respondents based on settlement 
agreements.

SUMMARY: The settlement agreements 
would result in the termination of this 
investigation as to respondents Imperial 
Merchandise Co., Inc. (Imperial) and 
Mark Metzner, Inc. (Metzner). This 
notice requests comments from the 
public on the proposed termination. 
DATES: Comments will be considered if 
received within 15 days of publication of 
this notice. They should conform with 
§201.8 of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.8), 
and should be addressed to Kenneth R. 
Mason, Secretary, U.S. Interational 
Trade Commission, 701 E Street NW., 
Washington, D.C. 20436. Under the 
authority of §201.4(b) of the 
Commission’s rules (19 CFR 201.4(b)), 
the period for filing comments has been 
shortened to 15 days from the 30 days 
prescribed by §210.51(c)(2) of the , 
Commission’s rules (46 F R 17530; to be 
codified at 19 CFR 210.51(c)(2)) because 
of the relatively short time remaining for 
the completion of the investigation. 
SUPPLEMENTARY INFORMATION: This 
investigation is being conducted under 
section 337 of the Tariff Act of 1930 
(1930 U.S.C. 13^7) and concerns alleged 
unfair trade practices in the importation 
into and sale in the United States of 
certain cube puzzles. Notice of the 
institution of the investigation was 
published in the Federal Register of 
December 29,1981 (46 FR 62964). 
Complainant Ideal Toy Corp. (Ideal) and 
each of the above-named respondents 
have moved jointly in separate motions 
for termination of this investigation as to 
the above-named respondents.

Settlement Agreements
The settlement agreements are 

summarized as follows:

Imperial M erchandise Co., Inc.
1. Imperial agrees to pay a certain sum 

of money to ideal.
2. Imperial has provided Ideal with 

copies of all purchase documents 
involving cube puzzles.

3. Related concurrent litigation is to 
be terminated by the execution and 
filing of a consent judgment in the 
Federal District Coprt in New York. The

consent judgment in the New York 
action would enjoin respondent Imperial 
from: (1) Imitating, copying or making 
unauthorized use of plaintiffs (i.e., 
Ideal’s) distinctive trademarks, 
packaging, trade dress, style and 
labeling for its “Rubik’s Cube” puzzles; 
(2) manufacturing, distributing, selling, 
advertising or promoting any product 
bearing any simulation, reproduction, 
copy or colorable imitation of plaintiffs 
distinctive trademarks, packaging, trade 
dress, style and labeling for its "Rubik’s 
Cube” puzzles; (3) using any false 
designation of origin which is likely to 
lead the trade or public to believe any 
product sold by Imperial is in any way 
associated with plantiff s “Rubik’s 
Cube” puzzles; (4) engaging in any 
activity constituting an infringement of 
plaintiffs trademark; and (5) assisting, 
aiding Or abetting any other person or 
business entity in engaging in or 
performing any of the activities referred 
to above.

4. If, in any other litigation involving 
Ideal and a third party, a final 
unappealed decision on the merits is 
rendered against Ideal with respect to 
its claims described as “trade ¿ 'ess  
infringement” of its “Rubik’s Cube” 
puzzle, and the third party is thus 
entitled to manufacture or sell cube 
puzzles, then Imperial will be in the 
same position as the third party.

Mark M etzner, Inc.
1. Metzner agrees to pay a certain sum 

of money to Ideal.
2. Related concurrent litigation is to 

be terminated by the execution and 
filing of a consent judgment in the 
Federal District Court in Illinois. The 
consent judgment in the Illinois action 
would enjoin respondent Metzner from:
(1) Imitating, copying or making 
unauthorized use of plaintiffs 
distinctive trademarks, packaging, trade 
dress, style and labeling for its "Rubik’s 
Cube” puzzles; (2) manufacturing, 
distributing, selling, advertising or 
promoting any product bearing any 
simulation, reproduction, copy of 
colorable imitation of plaintiffs 
distinctive trademarks, packaging, trade 
dress, style and labeling for its “Rubik’s 
Cube” puzzles; (3) using any false 
designation or origin which is likely to 
lead the trade or public to believe any 
product sold by Metzner is in any way 
associated with plaintiffs "Rubik’s 
Cube” puzzles; (4) engaging in any 
activity constituting an infringement of 
plaintiffs trademark; and (5) assisting, 
aiding or abetting any other person or 
business entity in engaging in or 
performing any of the activities referred 
to above.
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3. If, in any other litigation involving 
Ideal and a third party, a final 
unappealed decision on the merits is 
rendered against Ideal with respect to 
its claims described as “trade dress 
infringement” of its “Rubik’s Cube” 
puzzle, and the third party is thus 
entitled to manufacture or sell cube 
puzzles, then Metzner will be in the 
same position as the third party.

Written Comments Requested

In order to discharge its statutory 
obligation to consider the public 
interest, the Commission seeks written 
comments from interested persons 
regarding the effect that the proposed 
termination of the above-named 
respondents based on the settlement 
agreements may have on: (1) The public 
health arid welfare; (2) compétitive 
conditions in the U.S. economy; (3) the 
production of like or directly 
competitive articles in the United States; 
and (4) U.S. consumers. All written 
comments must be filed with the 
Secretary to the Commission no later 
than 15 days after publication of this 
notice in the Federal Register. In 
addition, pursuant to 19 CFR 
210.14(a)(2), the Commission has 
requested comments from the 
Department of Health and Human 
Services, the Department of Justice, the 
Federal Trade Commission, and the U.S. 
Customs Service.

Additional Information

The original and 14 copies of all 
written submissions must be filed with 
the Secretary to the Commission, U.S. 
International Trade Commission, 701 E 
Street NW.( Washington, D.C. 20436, 
telephone 202-523-0161. Any person 
desiring to submit a document (or 
portion thereof) to the Commission m 
confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reaons why the 
Commission should grant such 
treatment The Commission will either 
accept the submission in confidence or 
return i t  All nonconfidential written 
submissions will be available for public 
inspection at the Secretary’s Office.
FOR FURTHER INFORMATION CONTACT. 
William E. Perry, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202- 
523-0499.

By order of the Commission.

Issued: November 5,1982. 
Kenneth R. Mason,
Secretary.
[FR Doc. 82-30917 Tiled 11-9-82; 8:45 am) 

BILLING CODE 7020-02-M

[Investigation No. 731-TA-107  
(Preliminary)]

Melamine From Brazil; Determination
On the basis of the record1 developed 

in investigation No. 731-TA-107 
(Preliminary), the Commission 2 
determines, pursuant to section 733(a) of 
the Tariff Act of 1930 (19 U.S.C.
1673b(a)), that there is no reasonable 
indication that an industry in the United 
States is materially injured or 
threatened with material injury, or that 
the establishment of an industry in the 
United States is materially retarded, by 
reason of imports from Brazil of 
melamine provided for in item 425.10 of 
the Tariff Schedules of the United States 
which are alleged to be sold in the 
United States at less than fair value 
(LTFV).

Background
On September 14,1982, the U.S. 

International Trade Commission and the 
U.S. Department of Commerce received 
a petition from counsel on behalf of 
Melamine Chemicals, Inc., a U.S. 
producer of melamine, alleging that an 
industry in the United States was being 
injured by imports of melamine from 
Brazil which were alleged to be sold at 
LTFV. Accordingly, the Commission 
instituted this prehrriinary antidumping 
investigation under section 733(a) of-the 
Tariff Act of 1930 to determine whether 
there is a reasonable indication that an 
industry in the United States is 
materially injured, or is threatened with 
material injury or the establishment of 
an industry in the United States is 
materially retarded by reason of the 
imports of such merchandise into the 
United States. The statute directs that 
the Commission make its determination 
within 45 days after its receipt of a 
petition, or in this case by October 28, 
1982.

Notice of the institution of the 
Commission’s investigation and of a 
public conference to be held m 
connection therewith was duly given by 
posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission, Washington, D.C. 
and by publishing the notice in the 
Federal Register on September 22,1982

1 T h e  r e c o r d  i s  d e f in e d  in  $ 2 0 7 .5 ^ i) o f  th e  
C o m m is s io n ’s  R u le s  o f  P r a c t i c e  a n d  P r o c e d u r e  {4 7  
F R  6 1 9 0 , F e b .  1 0 ,1 9 8 2 ) .

^ C o m m is s io n e r  F r a n k  n o t  p a r t ic ip a t in g .

(47 FR 41884). The public conference 
was held in Washington, D.C. on 
October 6,1982, and all persons who 
requested the opportunity were 
permitted to appear in person or by 
counsel.

Views of the Commission

In this investigation, the Commission 
unanimously determined 3 that there is 
no reasonable indication that an 
industry in the United States is 
materially injured or threatened with 
material injury, or that the 
establishment of an industry is being 
materially retarded 4 by reason of 
imports of melamine from Brazil which 
are allegedly sold at less than fair value 
The reasons for the Commission's 
determination are discussed below.

The domestic industry. Section 711(4) 
of the Tariff Act of 1930 defines the term 
“industry” as, “the domestic producers 
as a whole of the like product, or those 
producers whose collective output of the 
like product constitutes a major 
proportion of the total domestic 
production of that product.” The term 
“like product” is defined in section 
771(10) of the Act as, *‘a product which 
is like, or in the absence of like, most 
similar in characteristics and uses with, 
the article subject to an investigation 
under this tide.”

The imported product that is the 
subject of this investigation is melamine 
from Brazil which is allegedly being sold 
in the United States at less than fair 
value (LTFV). Melamine, whether 
imported or produced domestically, is a 
fine white crystalline powder. Virtually 
all of the melamine produced in the 
United States and Brazil is consumed in 
the manufacture of melamine- 
formaldehyde resins which, in turn, are 
used for high-pressure laminates,8 
surface coatings, molding compounds, 
and paper and textile treating and 
coating.

The record indicates that the 
melamine produced domestically and 
that imported from Brazil are the same. 
Therefore, the like product is melamine 
and the domestic industry consists of 
those facilities in the United States 
devoted to the production of melamine. 
There are currently two domestic 
producers of melamine: Melamine 
Chemicals, Inc. (MCI), the petitioner, 
and American Cyanamid Co.

s C o m m is s io n e r  F r a n k  d id  n o t  p a r t i c ip a t e .

4 M a t e r ia l  r e t a r d a t io n  o f  th e  e s t a b l i s h m e n t  o f  a n  
in d u s tr y  i s  n o t  a n  is s u e  in  th is  c a s e .

s T h e s e  a r e  u s e d  in  th e  p r o d u c t io n  o f  d e c o r a t iv e  
c o u n te r to p s ,  f u r n itu r e  a n d  c a b i n e t  p a n e ls ,  t a b le t o p s ,  
a n d  p a r t i t io n s  in  c o m m e r c ia l  b u ild in g s .
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MCI produces melamine only for 
merchant sales.6 American Cyanamid 
consumes a great amount of its 
melamine production internally. During 
the investigation, petitioner argued that 
the portion of American Cyanamid’s 
melamine-producing facilities devoted 
to the production of melamine for 
internal or captive use should not be 
included as part of the domestic 
industry. The identification of the 
domestic product which is like the 
imported article in terms of 
characteristics and uses is not affected 
by distinguishing between captive and 
non-captive sales. Therefore, our 
industry definition as noted above 
consists of all production by the two 
domestic producers.7

No reasonable indication o f material 
injury by reason o f LTFVimports.
Under section 733(a) of the Tariff Act of 
1930,8 the Commission is required to 
determine whether there is a reasonable 
indication that an industry in the United 
States is materially injured by reason of 
imports of merchandise which are 
allegedly being sold at less than fair 
value. To make its determination, the 
Commission must consider, among other 
factors, the volume of imports, the effect 
of imports on prices in the United States 
for the like product, and the impact of 
imports of such merchandise on 
domestic producers of the like 
product.9 10

A negligible volume of imports of 
melamine from Brazil entered the United 
States in 1979; no imports from Brazil 
were recorded in 1980. In 1981, imports 
from Brazil amounted to 990,000 pounds, 
and for January-July 1982 totaled 3.1 
million pounds.11 This increase was in 
part a result of U.S. purchasers 
searching for alternative sources of 
supply when one of the U.S. producers 
encountered production difficulties.12

*The merchant or commercial market includes 
arms-length transactions with unrelated domestic 
parties, as well as export sales to unrelated parties.

7 N e v e r th e le s s ,  in  a s s e s s in g  th e  in ju r y  q u e s t io n , 
w e  h a v e  c o n s id e r e d  th e  im p a c t  o f  th e  a l le g e d  L T F V  
im p o r ts  o n  b o th  th e  o v e r a l l  m a r k e t  a n d , w h e r e  
p o s s ib le ,  o n  th e  m e r c h a n t  m a r k e t .  C o m m is s io n e r  
S t e m  r e f e r s  r e a d e r s  to  h e r  a d d it io n a l  v ie w s  in  
M e la m in e  in  C r y s t a l  F o r m  fro m  I t a ly  a n d  A u s tr ia ,  
In v s . N o s . 7 3 1 - T A - 1 3  a n d  1 4  ( F in a l ) ,  a t  1 0 , U S I T C  
P u b . N o . 1 0 6 5  ( M a y  1 9 8 0 ) .

8 1 9 U .S .C .  1 6 7 3 ( a ) .

9 T a r i f f  A c t  o f  1 9 3 0 , s e c t io n  7 7 1 (7 ) ,  1 9  U .S .C .
1 6 7 7 (7 )  (B )  a n d  (C ).

10 There are only two domestic producers of 
melamine. We are severely limited in providing a 
detailed analysis of the numerous economic 
indicators which were considered in reaching our 
determination because of our obligation to 
safeguard business confidential information. 
Business confidential information is defined in the 
Commission’s Rules of Practice and Procedure,
§  201 .6 .

11 C o m m is s io n e r  S t e m  n o t e s  t h a t  B r a z i l 's  s h a r e  o f  
th e  U .S . m a r k e t  w a s  n i l  o r  n e g l ig ib le  f ro m  1 9 7 9 - 1 9 8 1 .

Furthermore, while Brazil’s share of the 
market increased in January-July 1982 
over January-July 1981, U.S. producers’ 
share of the market also rose.13

U.S. producers cited lost sales or price 
reductions to several customers. The 
purchasers who were contacted 
accounted for 100 percent of total 
imports from Brazil during January 1981- 
July 1982. Purchasers accounting for 
about 95 percent of such imports 
indicated that they bought Brazilian 
melamine for reasons other than price, 
such as the need for a secondary 
supplier.14

According to some purchasers, it is 
essential to have more than one source 
of melamine supply. Reliance on a single 
source of supply is not a sound business 
practice in this market because 
melamine-producing plants are subject 
to unpredictable breakdowns. Also, the 
uncertainty in the supply of melamine 
from specific producers resulting from 
such breakdowns can have an effect on 
sourcing patterns of purchasers and on 
the pricing policies of suppliers. Such 
production difficulties have been 
experienced by domestic suppliers 
during the period of this investigation.15

Information on the record leads to the 
conclusion that fluctuations in the 
difference between Brazilian and 
domestic prices represent changing 
conditions of domestic supply rather 
than price undercutting. There has been 
no significant price undercutting by the 
Brazilian importer.16 The total pricing 
pattern shows the Brazilian product to 
be priced to meet prevailing market 
prices.17

In the recent period, when imports 
from Brazil increased, there appears to 
be some weakness in the trends for the 
domestic industry for shipments, 
capacity utilization, and inventories. 18 
Other important factors, however, are 
positive, such as the level of

12 S e e  re p o r t  a t  p a g e s  1 7 - 1 9 .

13 R e p o r t  a t  A - 1 6 .  A p p a r e n t  U .S .  c o n s u m p tio n  
a n d , t h e r e fo r e ,  im p o r t  p e n e t r a t io n  le v e l s  a r e  
c o n f id e n t ia l .

14 O n e  p u r c h a s e r ,  a c c o u n t in g  f o r  o n ly  a  s m a l l  
p o r t io n  o f  im p o r ts  f ro m  B r a z i l ,  b o u g h t  th e  B r a z i l ia n  
p r o d u c t  o n  th e  b a s i s  o f  p r ic e .

“ F u r th e r  d is c u s s io n  o f  th is  s u b je c t  i s  n o t  p o s s ib le  
d u e  to  th e  c o n f id e n t ia l i t y  o f  th e  in f o r m a t io n .  S e e  
r e p o r t  a t  p a g e s  1 1 ,1 7 - 1 9 .

16 A lth o u g h  B r a z i l ia n  m e la m in e  w a s  p r ic e d  b e lo w  
th e  d o m e s t ic  p r o d u c t ,  d u rin g  s o m e  m o n th s  o f  1 9 8 1  
a n d  1 9 8 2  th e r e  w e r e  a l s o  m o n th s  w h e n  B r a z i l ia n  
im p o r ts  w e r e  p r ic e d  a b o v e  th e  d o m e s t ic  p r o d u c t .  
A c c o r d in g  to  s t a te m e n t s  m a d e  a t  th e  C o n f e r e n c e ,  
a f t e r  A m e r ic a n  C y a n a m id  w ith d r e w  fro m  p a r ts  o f  
th e  m e r c h a n t  m a r k e t ,  a p p a r e n t ly  in  e a r ly  1 9 8 1 , M C I  
r a i s e d  i t s  p r ic e s  a n d  B r a z i l  e n t e r e d  th e  U .S .  m a r k e t  
d u e  to  p u r c h a s e r s  n e e d  f o r  a n  a d d it io n a l  s o u r c e  o f  
s u p p ly . ( T r a n s c r ip t  o f  C o n f e r e n c e  a t  p a g e s  4 6 , 4 9 , 
a n d  5 1 .)

17 S e e  r e p o r t  a t  p a g e s  1 7 - 1 9 .

profitability, employment, and domestic 
market share.19

To make an affirmative finding, the 
Commission must be satisfied that “in 
the light of all the information 
presented, there is a sufficient causal 
link between the less-than-fair-value 
imports and the requisite injury.” 20 We 
determine that there is no causal 
relationship between imports from 
Brazil and the difficulties the domestic 
industry is experiencing or has 
experienced.21 Other factors have 
affected the domestic industry, notably 
the decline in the demand for melamine 
and domestic supply problems.22

No reasonable indication of threat o f 
material injury by reason o f LTFV  
import. To find a reasonable indication 
of threat of material injury, the 
Commission must find a reasonable 
indication of a threat that is real and 
imminent, not a mere possibility that 
injury might occur at some remote future 
time.23

The record provides no reasonable 
indication that Brazil presents a real and 
imminent threat to the U.S. melamine 
industry. Brazil’s total annual capacity 
to produce melamine is approximately 
16 million pounds and is utilized at high 
levels. Fifty percent of Brazilian 
production is consumed domestically. 
The other fifty percent of melamine 
produced in Brazil is exported, but a 
substantial portion of these exports are 
to other Latin American countries.24 
Brazil is the only Latin American 
producer of melamine and receives 
preferential treatment from these 
counties.25 Also, the Brazilian producer

18 A ls o  d u r in g  th e  p e r io d  o f  th is  in v e s t ig a t io n ,  
d o m e s t ic  c a p a c i t y  in c r e a s e d .

19 S e e  re p o r t  a t  p a g e s  9 - 1 3 , 1 6 .  S p e c i f i c  l e v e ls  a n d  
t r e n d s  a r e  c o n f id e n t ia l .

“ H .R . R e p .  N o . 2 4 9 , 9 6 th  C o n g .,  1 s t  S e s s .  7 5  
(1 9 7 9 ) .

21 C o m m is s io n e r  S t e m  n o t e s ,  m o r e o v e r , t h a t  th e  
r e c o r d  in d i c a t e s  t h a t  th is  i s  n o t  a n  in d u s tr y  in  
d i s t r e s s  o r  e v e n  a n  in d u s tr y  s u f fe r in g  th e  m o d ic u m  
o f  in ju r y  n e c e s s a r y  f o r  a n  a f f i r m a t iv e  f in d in g . In  
p a r t i c u la r ,  th e  f in a n c ia l  p e r f o r m a n c e  o f  th e  tw o  U .S . 
p r o d u c e r s  o f  m e la m in e  i s  s a t i s f a c t o r y  b y  th e  c u r r e n t  
s t a n d a r d s  o f  th e  c h e m ic a l  in d u s tr y  a s  a  w h o le .

22 W h i le  “ ( t ]h e  la w  d o e s  n o t  * * * c o n te m p la te  
t h a t  in ju r y  fro m  s u c h  im p o r ts  b e  w e ig h te d  a g a in s t  
o t h e r  f a c t o r s  *  * * ,  in  e x a m in in g  th e  o v e r a l l  in ju r y  
b e in g  e x p e r ie n c e d  b y  a  d o m e s t ic  in d u s tr y , th e  IT C  
w i l l  t a k e  in to  a c c o u n t  e v id e n c e  p r e s e n te d  to  i t  
w h ic h  d e m o n s t r a t e s  t h a t  th e  h a r m  a t t r ib u te d  b y  th e  
p e t i t io n e r  to  th e  ( a l le g e d )  d u m p e d  im p o r t  is  
a t t r i b u t a b l e  to  s u c h  o t h e r  f a c t o r s . "  H .R . R e p . N o .
3 1 7 , 9 6 th  C o n g .,  1 s t  S e s s .  4 7  (1 9 7 9 ).

23 S .  R e p . N o . 2 4 9 , 9 6 th  C o n g .,  1 s t  S e s s .  8 8 , 8 9  
( 1 9 7 9 ) ;  H .R . R e p .  N o . 3 1 7 , 9 6 th  C o n g .,  1 s t  S e s s .  4 7  
( 1 9 7 9 ) ;  S .  R e p .  N o . 1 2 9 8 , 9 3 r d  C o n g ., 2 d  S e s s .  1 8 0  
(1 9 7 4 ) .  C h lo r in e  f ro m  C a n a d a ,  In v . N o . 7 3 1 - T A - 9 0  
( P r e l im in a r y ) ,  V i e w s  o f  C h a ir m a n  B i l l  A lb e r g e r ,
V i c e  C h a ir m a n  M ic h a e l  J .  C a lh o u n ,  a n d  
C o m m is s io n e r s  P a u la  S t e m ,  A lf r e d  E . E c k e s ,  a n d  
V e r o n i c a  A .  H a g g a r t  a t  1 2 , 1 3 ,  U S I T C  P u b . 1 2 4 9  
( M a y  1 9 8 2 ) .

“ T r a n s c r ip t  o f  th e  C o n f e r e n c e  a t  5 7 - 5 9 .  In  
a d d it io n  t o  th e  U n ite d  S t a t e s  a n d  L a t in  A m e r ic a ,  th e



is will to sell under the barter system, 
which is attractive to Latin American 
countries.26 There is no information on 
the record regarding any plans for 
expansion of Brazilian production of 
melamine.

The petitioner raises two points 
concerning the question of a reasonable 
indication of threat of material injury:
(1) The loss in 1986 of a low cost 
contract for urea, the feedstock used in 
the production of melamine, and (2) the 
possible removal of an antitrust order 
against American Cyanamid, which 
requires that American Cyanamid 
purchase melamine from MCI.

Loss of the contract as distant as 1986 
does not constitute a real and imminent 
threat to this industry. At this time, only 
a conjectural argument could be made 
that the loss of the contract would result 
in harm caused by imports from Brazil.27 
Likewise, only a conjectural argument 
could be made that the possible removal 
of the antitrust order would result in 
harm by reason of imports from Brazil.

Conclusion
Based on the record in this 

investigation, we conclude that there is 
no reasonable indication of material 
injury, or threat of material injury to an 
industy in the United States by reason 
of imports of melamine from Brazil 
which are allegedly sold at less than fair 
value.

By Order of the Commission.
Issued: October 28,1982.

Kenneth R. Mason,
Secretary.
[FR Doc. 82-30914 Filed 11-9-82; 8:45 am}

BILLING CODE 7020-02-M

I Investigation No. 701-TA-190  
(Preliminary)]

Nitrocellulose From France; 
Determination

Based on the record 1 developed in 
investigation No. 701-TA-190 
(Preliminary), the Commission 
determines pursuant to section 703(a) of 
the Tariff Act of 1930 (19 U.S.C. 
1671b(a)), that there is a reasonable 
indication that an industry in the United 
States is materially injured or 
threatened with material injury 2 by

B r a z i l ia n  p r o d u c e r  e x p o r t s  to  A f r ic a ,  E u r o p e ,  a n d  
th e  F a r  E a s t .

25 T r a n s c r ip t  o f  th e  C o n f e r e n c e  a t  5 7 .

26 T r a n s c r ip t  o f  t h e  C o n f e r e n c e  a t  5 7 - 5 8 .
27 A  d e te r m in a t io n  o f  th r e a t  o f  m a t e r ia l  in ju r y  is  

n o t  to  b e  b a s e d  o n  “ a  m e r e  s u p p o s it io n  o r  
c o n je c t u r e .”  S .  R e p . N o . 2 4 9 , 9 6 th  C o n g ., 1 s t  S e s s .  8 9  

(1 9 7 9 ).
1 T h e  “r e c o r d ” is  d e f in e d  in  § 2 0 7 .2 ( i)  o f  th e  

C o m m is s io n ’s  R u le s  o f  P r a c t i c e  a n d  P r o c e d u r e  (1 9  
C F R  207 .2 (i> ).

reason of imports of nitrocellulose from 
France, provided for under items 445.25 
of the Tariff Schedules of the United 
States, which are alleged to be 
subsidized by the Government of 
France.3

Background

On September 14,1982, counsel for 
Hercules, Inc., Wilmington, Delaware, 
filed a petition with the U.S.
International Trade Commission and the 
U.S. Department of Commerce alleging 
that an industry in the United States is 
being materially injured and threatened 
with material injury by reason of 
allegedly subsidized imports of 
nitrocellulose from France. Accordingly, 
on September 17,1982, the Commission 
instituted a preliminary countervailing 
duty investigation (No. 701-TA-190) 
under section 703(a) of the Tariff Act of 
1930. Notice of the institution of the 
investigation and conference therefor 
was given by posting copies of this 
notice in the Office of the Secretary, U.S. 
International Trade Commission and by 
publishing the notice in the Federal 
Register on September 22,1982 (47 F.R. 
41885). A public conference was held in 
Washington, D.C. on Octobef 5,1982, at 
which all interested parties were 
afforded the opportunity to present 
information for consideration by the 
Commission.

Views of the Commission

On the basis of the record in 
investigation No. 701-TA-19Q 
(Preliminary), we determine that there is 
a reasonable indication that an industry 
in the United States is materially 
injured4 or threatened with material 
injury by reason of imports of 
nitrocellulose from France upon which 
bounties or grants are alleged to be 
paid.5

An earlier investigation was held in 
August 1982 regarding alleged less-than- 
fair-value sales of nitrocellulose from 
France.6 7 The transcript of the 
conference and the post-conference 
briefs in that investigation have been 
incorporated into the record in the 
instant investigation at the request of 
the parties.8The following discussion of

2 C o m m is s io n e r  H a g g a r t  f in d s  a  r e a s o n a b l e  
in d ic a t io n  o f  p r e s e n t  m a t e r ia l  in ju r y  o n ly .

3 C o m m is s io n e r  F r a n k  d id  n o t  p a r t i c ip a t e  in  t h is  
d e te r m in a t io n .

4 C o m m is s io n e r  H a g g a r t  d e te r m in e s  o n ly  th a t  
th e r e  i s  a  r e a s o n a b l e  in d ic a t io n  o f  m a t e r ia l  in ju r y .

5 C o m m is s io n e r  F r a n k  d id  n o t  p a r t i c ip a t e  in  th is  
d e te r m in a t io n .

6 N it r o c e l lu lo s e  fro m  F r a n c e ,  In v . N o . 7 3 1 - T A - 9 8  
(P r e l im in a r y )  U S I T C  P u b . N o . 1 2 8 0  (A u g u s t  1 9 8 2 ) .

the facts and our findings therefore 
parallel those in the earlier investigation 
ta a  great extent.9

Domestic industry. We find that the 
like product in this investigation is 
soluble industrial nitrocellulose. 
Therefore, we find the domestic industry 
to be Hercules, Incorporated (Hercules), 
the sole domestic producer. Our 
conclusions regarding like product and 
domestic industry in this case are the 
same as in the antidumping 
investigation on nitrocellulose from 
France.10

Reasonable indication o f material 
injury by reason o f subsidized imports. 
Section 771(7)(B) of the Act directs the 
Commission to consider, among other 
factors, (1) the volume of imports of the, 
merchandise under investigation, (2) 
their impact on domestic prices, and (3) 
the consequent impact on the domestic 
industry.11

Volume o f imports—Imports from 
France increased irregularly from 1979 
to 1981 and have increasd in January 
through September 1982 in comparison 
with the same period in 1981.12 Apparent 
U.S. consumption trended downward 
during the entire period,13 The result has 
been an increasing market penetration 
of nitrocellulose from France.14 Market 
penetration in the first 9 months of 1982 
was significantly higher than in the 
same period of 1981.15

Effect o f imports on prices—Weighted 
average prices of RS grade nitrocellulose 
sold on a f.o.b. basis were compared.16

7 C o m m is s io n e r  S t e m  n o t e s  i n  th e  p r e s e n t  
in v e s t ig a t io n  s h e  i s  u n a b le  t o  c o n c lu d e  w ith  a n y  
r e a s o n a b l e  d e g r e e  o f  p r e c is io n  t h a t  th e  a l le g e d  
s u b s id ie s  a r e  n o t  im p a c t in g  t h e  d o m e s t ic  in d u s tr y  
w ith  m a t e r ia l  in ju r y . T h e r e  i s  n o  in d ic a t io n  o n  
r e c o r d  t h a t  t h e s e  a l le g e d  e x p o r t  s u b s i d i e s  im p r o v e  
th e  e x p o r t e r ’s  c o m p e t i t iv e  p o s i t io n  in  w a y s  o t h e r  
t h a n  r e d u c in g  p r ic e .  I t  i s  l ik e ly  t h a t  t h e  im p a c t  o f  
t h e s e  a l le g e d  s u b s id ie s  i s  to  m a k e  p o s s i b l e  th e  
d u m p in g  th a t  w a s  t h e  s u b je c t  o f  th e  p r io r  
in v e s t ig a t io n .  H o w e v e r ,  t h e r e  r e m a in s  o n  t h e  b a s i s  
o f  t h e s e  f a c t s  a  r e a s o n a b l e  in d ic a t io n  o f  m a t e r ia l  
in ju r y  t o  th e  d o m e s t ic  in d u s tr y  b y  th e  a l le g e d ly  
s u b s id iz e d  im p o r ts .  See  A d d i t io n a l  V ie w s  o f  
C o m m is s io n e r  P a u la  S t e m  i n  F i r e p l a c e  M e s h  P a n e ls  
f ro m  T a i w a n .  In v . N o . 7 0 1 - T A - 1 8 5  (P r e l im in a r y ) .  
U S I T C  P u b . N o . 1 2 8 4  ( S e p t e m b e r  1 9 8 2 )  a t  1 8 .

8 L e t t e r  t o  S e c r e t a r y  o f  t h e  C o m m is s io n ,  o f  
S e p te m b e r  2 9 , 1 9 8 2 ,  f ro m  a l l  p a r t ie s  in  t h is  
in v e s t ig a t io n .

9 D a t a  w a s  u p d a te d  f o r  t h e  f i r s t  t h r e e  q u a r t e r s  fo r  
im p o r ts ,  s h ip m e n ts ,  d o m e s t ic  c o n s u m p t io n  a n d  
m a r k e t  p e n e tr a t io n .  I n f o r m a t io n  o n  p r o d u c t io n , 
c a p a c i t y  u t i l iz a t io n ,  in v e n t o r ie s ,  e x p o r t  s h ip m e n ts  
a n d  e x c h a n g e  r a t e s  w a s  u p d a te d  th ro u g h  A u g u s t .

10 In v .  N o . 7 3 1 - T A - 9 6 ,  supra n o t e  3 , a t  4 . F o r  a  fu ll 
d is c u s s io n  o f  th is  is s u e ,  s e e  th e  a b o v e - r e f e r e n c e d  
o p in io n  a t  2r-4.

111 9  U .S .C .  1 6 7 7 ( 7 ) ( B ) .  T h e  in d u s tr y  d a t a  h a v e  
b e e n  d e s ig n a te d  c o n f id e n t ia l  b e c a u s e  th e r e  i s  o n ly  
o n e  e x p o r t e r  o f  F r e n c h  n i t r o c e l lu lo s e  a n d  o n ly  o n e  
d o m e s t ic  p r o d u c e r .  C o n s e q u e n t ly ,  th e  d is c u s s io n  
n e c e s s a r i l y  f o c u s e s  o n  g e n e r a l iz e d  t r e n d s .

12 R e p o r t  a t  A - l l  a n d  A - 1 3 ,  T a b l e  6 .

U M  a t  A - 7 - 8 .

» M  a t  A -1 7 -ia
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While domestic prices increased 
irregularly during the period from 1979 
through June 1982,17 prices of the imports 
increased at a slower rate during the 
same period.18 A comparison of the 
domestic and imported prices reveals 
underselling in six of the last seven 
quarters. For the remaining quarter the 
prices were the same.19 In view of the 
rise in the cost of goods sold,20 the 
trends in prices indicate the presence of 
price suppression as a result of the 
French imports.

Impact of imports on the domestic 
industry.—Decreased production, 
shipment, employment, and financial 
data, as well as the increased 
inventories of the domestic industry, 
provide a reasonable indication of 
material injury by reason of the subject 
imports.

Although Hercules’ production 
increased form 1979 to 1981, it declined 
significantly from January through 
August 1982 over the level in the 
comparable 1981 period.21 Hercules’ 
capacity was increased by 50 percent in 
1980 after the only other domestic 
producer, DuPont, had left the market. 
The decline in production in the first 8 
months of 1982 was so significant that 
capacity utilization during that time was 
below Hercules’ capacity prior to its
1980 expansion22 and is still much lower 
than its current capacity.23

Domestic shipments declined 
irregularly from 1979 to 1981 with a 
significant decrease in the first nine 
months of 1982 as compared with the 
corresponding period of 1981.24 
Employment statistics for production 
and related workers engaged in the 
production of nitrocellulose also 
dropped sharply in the January through 
June 1982 period over the corresponding
1981 period.25 These negative 
indications for the domestic industry 
occurred during the time the imports 
were increasing both in absolute and 
relative terms’.-, .

Financial data received form Hercules 
revealed a decline in all profit and loss

19 id.
14 S o lu b le  in d u s t r ia l  n i t r o c e l lu lo s e  c a n  b e  

c la s s i f i e d  in  th r e e  g r a d e s — S S - t y p e ,  A S - T y p e  a n d  
R S - T y p e — a c c o r d in g  to  n i t r o g e n  c o n t e n t .  R S - t y p e  
n i t r o c e l lu lo s e  a c c o u n t s  f o r  m o r e  th a n  th r e e - f o u r th s  
o f  d o m e s t ic  p r o d u c t io n  o f  n i t r o c e l lu lo s e  a n d  F r e n c h  
im p o r ts  o f  n i t r o c e l lu lo s e .  Id. a t  A - 2 .

" R e p o r t  a t  A - 2 2 - 2 3 .
wId.
19 Id. a t  A - 2 3 .

10Id. a t  A - 1 5 .
21 Id. a t  A - 9 .

22 Id. a t  A - 9 .  P o s t c o n f e r e n c e  b r i e f  o f  p e t i t io n e r ,  
H e r c u le s ,  s u b m it te d  in  th e  e a r l i e r  c a s e ,  In v . N o . 7 3 1 -  
T A - 9 6 ,  supra n o t e  3 , a n d  in c o r p o r a te d  in to  th e  
r e c o r d  in  th is  c a s e .

indicators. Operating profit or Toss and 
ratio of operating profit to original cost, 
to book value and to replacement cost of 
fixed assets have all consistently 
decreased from 1979 through 1981 and I 
continued such trend in the period 
January through June 1982 as compared 
with the same period of 1981.26 These 
declines have coincided with the 
increase in the volume of imports.

Lost sales were confirmed in all 
instances investigated by the 
Commission.27 Price was given as the 
reason for switching to the imported 
product by all eight companies 
contacted.2r

Reasonable indication of threat of 
material injury.29 The discussion above 
has noted that the greatest declines in 
the indicators of the condition of the 
domestic industry occurred during the 
most recent months. Other indicators of 
threat include foreign capacity to 
increase production, availability of other 
export markets for increased production, 
and increased inventories. Production 
capacity of French nitrocellulose is not 
currently being fully utilized although 
the capacity utilization level increased 
in January through June 1982.30 Since the 
United States is the largest export 
market,31 it can be expected that 
additional production would be directed 
toward the United States. Further,
French inventories increased 
significantly in the period from January 
though June 1982 over the corresponding 
1981 period. 32

Conclusion

We therefore determine that there is a 
reasonable indication of material injury 
or threat of material injury to the 
domestic industry by reason of imports 
of nitrocellulose from France which are 
allegedly being subsidized.

By order o f  the Commission.

Kenneth R. Mason,
Secretary.

Issued: October 29,1982.
[FR Doc. 02-30915 Filed 11-9-02; 8:45 am]

BILLING CODE 7020-02-M

23 T h e  c u r r e n t  e x p a n d e d  c a p a c i t y  o f  H e r c u le s  i s  
l e s s  th a n  th e  c o m b in e d  c a p a c i t y  o f  H e r c u le s  a n d  
D u P o n t.

“ R e p o r t  a t  A - 1 0 - 1 1 .

24 Id. a t  A - 1 4 .
26 Id. a t  A - 1 5  a n d  A - 1 7 ,  T a b l e  8 .
2lld. a t  A - 1 8 - 1 9 .

29 Id. a t  A - 1 9 .
29 See supra note 1.
30 Id. a t  A - 2 0 .

31 Id. a t  A - 2 0 - 2 1 .

22 Id. a t  A - 2 1 .

DEPARTMENT OF JUSTICE

Proposed Consent Decree in Action 
Under the Clean Air Act To Require 
Defendant To Pay a Civil Penalty for 
Violation

In accordance with Departmental 
policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that on September 28, 
1982 a proposed consent decree in 
United States v. Oil Dealers, Inc., d.b.a. 
Bainbridge Tire, Civil Action No. H82- 
0664 was lodged with the United States 
District Court for the Northern District 
of Indiana.

The proposed consent decree requires 
Oil Dealers, Inc., d.b.a. Bainbridge Tire, 
to pay the United States a civil penalty 
in the amount of one hundred dollars 
($100.00) and prohibits defendant from 
removing or rendering inoperative any 
device or element of design installed on 
or in a motor vehicle or motor vehicle 
engine in violation of Section 203 of the 
Clean Air Act, 42 U.S.C. 7522.

The proposed consent decree may be 
examined at the office of the United 
States Attorney, Federal Building, Room 
312, 507 State Street, Hammond, Indiana 
46320; at the Region V Office of the 
Environmental Protection Agency, 230 
South Dearborn Street, Chicago, Illinois 
60604; and at the Office of the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 1515, 
Tenth and Pennsylvania Avenue, N.W., 
Washington, D.C. 20530. A copy of the 
proposed consent decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources-Division of 
the Department of Justice.

The Department of Justice will receive 
written comments relating to the 
proposed consent decree for a period of 
thirty days from the date of this notice. 
Comments should be directed to the 
Assistant Attorney General for the Land 
and Natural Resources Division of the 
Department of Justice, Tenth and 
Pennsylvania Avenue, N.W., 
Washington, D.C. 20530 and should refer 
to United States of America v. Oil 
Dealers, Inc., d.b.a. Bainbridge Tire.

Carol E. Dinkins,
Assistant Attorney General, Land and 
Natural R esources Division.

{FR Doc. 82-30856 Filed 11-9-82; 8:45 am]

BILLING CODE 4410-01-M



NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

[Notice (82-66)]

National Environmental Policy Act; 
Finding of No Significant Impact
AGENCY: National Aeronautics and 
Space Administration. 
a c t io n : Notice of finding of no 
significant impact. _____ ._____

SUMMARY: The fifth flight of the Space 
Transportation System Space Shuttle 
(STS-5) is the first operational flight of 
the Space Transportation System from 
Kennedy Space Center, Florida. The 
STS-5 launch, scheduled for 7:19 a.m. 
EST, November 11,1982, has two 
purposes: (1) To provide new capacity to 
two existing communications networks 
and (2) to conduct research in the 
properties of materials. The 
communications satellites provide a 
near-term response to the demand and 
need for improved and low-cost long 
distance communications services. The 
research experiment responds to the 
need in our society to obtain more 
information about nature in general as 
well as to find new materials and 
processes which may provide specific 
advances in technology. STS-5 will 
carry two geosynchronous orbit 
communications satellites, the Shuttle 
Payload Assist Module (PAM)-D and 
one research experiment intended for 
return to Earth at the conclusion of the 
flight. The communications satellites 
will provide new capacity to two 
existing networks: (1) The Satellite 
Business System (SBS)-C emphasizes 
long distance intracompany digital date 
transmission in the 48 states, and (2) 
Telesat Canada’s ANIK-C-3, a 
generalized communications network 
transmitting telephone and television as 
well as digital data, serving Canada.
Both networks provide long distance 
communications services which were 
not economically feasible using ground- 
based technology.

The Autonomous Materials Science 
Project in Weightlessness (MAUS) 
experiment, part of the material science 
program of the West German Ministry of 
Research and Technology, will provide 
information on the properties of a 
gallium alloy formed in weightlessness. 
Gallium is used in electronic circuits, 
and a better understanding of its 
properties may lead to advances in this 
and related technologies.

The two communications satellites 
(ANIK-C-3 and SBS-C) are built by 
Hughes Aircraft Company, El Segundo, 
California, for us as a space 
communications relay. The associated 
PAM-D, which uses solid propellant

rocket motors is manufactured by 
McDonnell-Douglas Astronautics 
Company of Huntington Beach,
California. The technical characteristics 
and operations of the almost identical 
satellite networks have been approved 
by the respective country’s 
communications regulatory authorities. 
The gross mass of each communication 
payload, including the PAM-D modules, 
is 4106 kg and each occupies 35 m3. Each 
payload uses two solid propellant 
motors (the PAM-D Motor and an 
Apogee Kick Motor in the satellite) with 
a total of 2251 kg of propellant as well 
as approximately 148 kg of hydrazine 
used in the station keeping propulsion 
systems. While the probability is very 
low, these propellants present the 
largest source of risk for a catastrophic 
Space Shuttle accident.

MAUS, the research payload, is a 
“Getway Special” (GAS) package. The 
MAUS experiment will travel in the 
Space Shuttle’s cargo bay in a 5 cubic- 
foot canister designed for reuse for other 
GAS packages. This experiment is small 
and contains equipment and materials 
which are not normally considered 
hazardous. The MAUS experiment is 
sponsored by the West German 
Government and is a part of the 
government’s zero gravity material 
science research program. The MAUS 
experiment will produce a 3.0 gram 
crystal of gallium mercury alloy in 
weightlessness to learn about the 
properties of an alloy which now cannot 
be formed on Earth.

The fifth Space Shuttle flight will also 
carry some development flight 
instrumentation to collect information 
on the Shuttle’s performance for use by 
the Space Shuttle Program, which in not 
directly related to the operational 
payloads. The instrumentation is not 
considered hazardous to the 
environment, and this aspect of Space 
Shuttle flights, as well as the impacts of 
the Space Shuttle flights on the 
environment, are discussed in the final 
Environmental Impact Statement for the 
Space Shuttle Program. Accordingly, the 
Space Shuttle flight instrumentation and 
launch effects are not considered in 
detail in the assessment supporting this 
notice.

Possible alternatives to STS-5 (the 
proposed action) are: (1) No Action, 
which is interpreted to imply that 
equivalent activities would be 
undertaken using terrestrial methods; 
and (2) Use of Expendable Launch 
Vehicles (ELV’s) and Sounding Rockets 
in place of Space Shuttle launch of the 
payloads. Under the No Action 
Alternative, the communications 
satellites would be replaced by ground 
microwave relay stations and/or cables.

There is no known way to conduct 
experiments in the terrestrial 
environment requiring more than very 
short periods of weightlessness. While 
aircraft flights on parabolic trajectories 
can provide short (2-5 minutes) periods 
of near zero-gravity conditions, the 
duration and uniformity of zero gravity 
are not considered sufficient for most 
experimental purposes.

For the Expendable Launch Vehicle 
alternative, the communications 
satellites would be flown on two Delta 
launch vehicles. The SBS-C and ANIK- 
C-3 satellites are designed so that with 
very few modifications they could be 
flown on Delta launch vehicles 
employing PAM-D motbrs. The Space 
Shuttle, however, provides an 
opportunity to make simple repairs or to 
return the communications satellites if it 
does not check out properly after the 
Shuttle achieves Low Earth Orbit (LEO) 
and before it is launched by the Payload 
Assist Module.

While the research experiment 
package, MAUS, is not designed for use 
on an ELV or a sounding rocket, 
conceptually, it could be adapted and 
flown. The Shuttle, however, provides 
the user with lower costs and a safer 
return of the experiment to Earth. If this 
experiment is to be accomplished with 
the least expensive ELV (the Scout), the 
vehicle, reentry, recovery system, and 
related services would be more costly 
than allocated full STS charges.
Sounding rockets would cost less but the 
flight duration (typically 8-10 minutes in 
uniform zero gravity) would not provide 
enough time for the MAUS experiment 
as presently designed. Given current 
funding trends, it is doubtful that the 
experiment would be funded if the 
Shuttle was not available. There are 
also strong indications that if the 
experiment leads to applications of 
space-manufactured products, it would 
be economical only if the Shuttle’s 
return capability is available. Thus, 
while there are highly viable 
alternatives for the communications 
satellites, the alternatives for the 
research package are somewhat 
questionable either from the technical or 
the economic standpoint.

For the proposed action, the only 
measurable long-term adverse 
environmental impact from the normal 
placement of these payloads is the 
addition of the expended solid rocket 
motors, the ultimately abandoned 
communications satellites, and small 
amounts of related equipment to an 
already large population of space debris 
abandoned in orbit by the nations with 
space launch capabilities. The major 
concern of this debris is the increased
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probability of collision with spacecraft* 
While the current debris poses little 
threat to the terrestrial population or 
environment, there is a low probability . 
of a collision with an active spacecraft. 
This collision would very likely destroy 
the spacecraft with its fragments adding 
to the debris population. If the 
spacecraft were manned, it is possible 
that a direct hit by debris could kill the 
astronauts. If the satellites were 
launched by Delta ELV’s rather than the 
Shuttle, the Delta second stage also 
would become part of the space debris 
population while the Shuttle would 
return to Earth. In either case, the 
potential consequences of the addition 
to the space debris population are 
currently considered by NASA as an 
acceptable risk to obtain the benefits of 
relatively low-cost, long-distance 
communications services.

For both space placement 
alternatives, there is a low probability of 
a catastrophic accident caused either by 
the payload or by the launch vehicle 
itself. In the case of the Shuttle, such an 
accident would very likely result in the 
deaths of the astronauts on the Shuttle. 
The Delta ELY is unmanned. In both 
cases* any debris in orbit would add to 
that population and contribute to that 
long-term problem. Launch system 
accidents and a detailed; description of 
their consequences are provided in the 
final Environmental Impact Statement 
for the Space Shuttle Program and for 
the Expendable Launch Vehicle 
Program.

The research experiment is intended 
to be returned to Earth and will, have no 
interaction with the environment. This 
experiment has undergone safety 
reviews to provide as much assurance 
as possible that both the experiment and 
ancillary equipment (such as batteries) 
cannot fail in a manner which would 
result in a hazard to the Shuttle's 
mission. The maximum credible 
accident involving this experiment 
would involve the rupture of the 
experiment container.

For each, the proposed action and the 
alternatives, the provision of 
communication services would require 
ground-based installations* and the 
construction and maintenance of these 
installations represent most of the direct 
impact on the environment. For launch 
by either the Space Shuttle or the Delta 
launch vehicle, the ground stations 
would be the same, and most of these 
would be located in previously 
developed areas. The alternatives of all 
ground-based communications would 
require additional installation of 
microwave repeater towers, many of 
which would be located in

underdeveloped areas. A fully ground- 
based system, unlike satellite systems, 
is an ongoing source of risk to people, in 
terms of microwave radiation.

Resource, energy and material use are 
lowest for individual launches of the 
payloads on ELV’s. The Space Shuttle is 
in the middle and a ground-based 
system would result in the highest level 
of resource use. The immediate 
environmental impact of the ELV 
launches is also less than one Space 
Shuttle launch, in terms of noise and 
propellant effluents. In both cases, the 
impacts are temporary and are 
considered acceptable. The ground- 
based system microwave towers would 
have a dispersed impact on the 
environment, in terms of geography and 
time, and would result in an impact 
lasting as long or longer than the use of 
the technology.

The conclusions of all analyses are 
that the environmental effects of the 
proposed action are not significant. 
EFFECTIVE DATE: November 10,1982. 
ADDRESS: National Aeronautics and 
Space Administration, Code MCB-7, 
Washington, D.C. 20546.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard H. Ott, (202) 755-2354. 
SUPPLEMENTARY INFORMATION: The 
environmental assessment for this 
proposed project was completed by the 
National Aeronautics and Space 
Administration in October 1982. 
CONCLUSION: The launch of STS-5 
payloads will not result in any 
significant adverse environmental 
impacts. No environmental impact 
statement is required for this launch. 
November 5* 1982.
Ann P. Bradley,
Deputy Associate Administrator far 
Management.
(FRDoc. 82-30837 Filed 11-9-82: 3:45 am)

BILLING CODE 7510-01-M

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES

Media Arts Advisory Panel (Radio); 
Notice of Meeting

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is hereby 
given that a meeting, of the Media Arts 
Advisory Panel (Radio) to the National 
Council on the Arts will be held on Nov. 
29-30,1982, from 9:00 a.m.-5:30 p.m. in 
the 12th Floor Screening Room of the 
Columbia Plaza Office Complex, 2401 E 
Street NW., Washington, D.C. 20506.

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for

financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6), and 9(b) of 
section 552b of Title 5, United States 
Code.

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.
John H. Clark,
Director, Office o f Council and Panel 
Operations, National Endowment fo r the Arts. 
November 4,1982.
(FR Doc. 82-30866 Filed 11-9-82; 8:45 am]

BILLING CODE 7537-01-M

Music Advisory Panel (Opera-Musical 
Theater); Notice of Meeting

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Pub.
L. 92-463), as amended, notice is hereby 
given that a meeting of the Music 
Advisory Panel (Opera-Musical Theater) 
to the National Council on the Arts will 
be held on Dec. 1-3,1982, from 9:00 
a.m.-5:30 p.m. in room 1422 of the 
Columbia Plaza Office Complex, 2401 E 
Street, N.W., Washington, D.C., 20506.

A portion of this meeting will be open 
to the public on Dec. 1,1982 from 9:00- 
9:30 a.m. to discuss Opening Remarks 
and Introductions.

The remaining sessions of this 
meeting on December 1 from j9:30 a.m.- 
5:30 p.m. and on Dec. 2-3,1982 from 9:00 
a.m.-5:30 p,m. are for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and 9(b) of section 
552b of Title 5, United States Code.

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National
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Endowment for the Arts, Washington, 
D.C. 20506, or call (202) 634-6070.
John H. Clark,
Director, Office o f Council and Panel 
Operations, National Endowment fo r the Arts. 
November 4,1982.
[FR Doc. 82-30865 Filed 11-9-82; 8:45 am]

BILLING CODE 7537-01-M

POSTAL RATE COMMISSION
[Docket No. MC82-2]

Mail Classification Schedule, 1982 
Elimination of the Aggregate Letter 
Rule
November 5,1982.

Notice is hereby given, that pursuant 
to the “Presiding Officer’s Order 
Postponing Prehearing Conference 
Statement Due Date and Prehearing 
Conference,” Dated November 5,1982, 
the due date for filing Prehearing 
Conference Statements has been 
changed from November 10,1982, to 
November 17,1982. The Prehearing 
Conference previously scheduled to be 
held on November 15,1982, is 
rescheduled to be held on November 22, 
1982, at 9:30 a.m., Postal Rate 
Commission, Suite 500, 2000 L Street 
NW., Washington, D.C. 20268.

Copies of the Presiding Officer’s 
Order are available to all interested 
parties in the Commission’s Docket 
Room at the above-listed address, or by 
calling the Docket Room at Area Code 
202-254-3800.
David F. Harris,
Secretary,

Attachment A—Revised Schedule of 
Proceedings; Aggregate Letter Case

Month, date and 
year
Nov! 22. 1 9 8 2 ...........
Dec. 7, 1 9 8 2 ..............

Prehearing Conference.
Completion of all discovery directed 

to the Postal Service.
Hearings on USPS case.
Interventors' cases due.
Completion of discovery.
Hearings on intervenors' cases.

Jan. 4, 1 9 8 3 ...............
Jan. 25, 1 983 ............
Feb. 15, 1983............
Mar. 14, 1983............

[FR Doc. 82-30880 Filed 11-9-82; 8:45 am] 

BILUNG CODE 7715-01-M

RAILROAD RETIREMENT BOARD

Proclamation Regarding Railroad 
Unemployment Insurance Account

Pursuant to section 8(a) of the 
Railroad Unemployment Insurance Act, 
the Railroad Retirement Board has

determined, and hereby proclaim, that 
the balance of the credit of the railroad 
unemployment insurance account as of 
the close of business September 30,
1982, was a net deficit of $187,071,789.51. 
Based on this balance and pursuant to 
the table in section 8(a) of the Railroad 
Unemployment Insurance Act, the 
contribution rate to finance the railroad 
unemployment insurance program for 
calendar year 1983 shall be 8.0 percent.

In witness whereof the members of 
the Railroad Retirement Board has 
hereunto set their hands and caused its 
seal to be affixed.

Done at Chicago, Illinois, this 2d day of 
November, 1982.
William P. Adams,
Chairman.
Earl Oliver,
M ember.
C. J. Chamberlain,
M ember.

By the Railroad Retirement Board.
James T. Brown,
C hief Executive Officer.
[FR Doc. 82-30855 Filed 11-9-82; 8:45 am]

BILLING CODE 7 9 0 5 -0 1-M

SMALL BUSINESS ADMINISTRATION

Americap Corp.; Notice of Application 
for License To Operate as a Small 
Business Investment Company

[Proposed License No. 06/06-0265]

An application for a license to operate 
as a small business investment company 
under the provisions of Section 301(c) of 
the Small Business Investment Act of 
1958, as amended (15 U.S.C. 661 et seq . j  
has been filed by Americap Corporation, 
6363 Woodway, Houston, Texas 77057 
with the Small Business Administration, 
(SBA) pursuant to 13 CFR 107.102 (1982).

The officers, directors and 
stockholders of the applicant are as 
follows:

Joe E. Russo, c/o Brookhollow 
National Bank, 2900 North Loop West, 
Houston, Texas 77092; Chairman of the 
Board; 71.875.1

E. T. Ballases, c/o Brookhollow 
National Bank, 2900 North Loop West, 
Houstion, Texas 77092; Vice Chairman 
of the Board of Directors.

James L. Hum, 2901 Bammel Lane 42, 
Houston, Texas 77098; President, 
Director.

Harold Klinger, c/o Brookhollow

’ I n d ir e c t  o w n e r s h ip  b y  M r . R u s s o ’s  e f f e c t iv e  
c o n t r o i  o f  A m e r iG r o u p  F in a n c i a l  C o rp .,  W o o d w a y  
N a t io n a l  B a n k  a n d  C u lle n  S a v in g s  A s o c ia t io n .

National Bank, 2900 North Loop West, 
Houston, Texas 77092, Vice President, 
Treasurer, Secretary and Director.

Paul C. Carlotti, c/o Fintex Resources, 
Inc., Houston, Texas 77002; Shareholder 
and Director; 28.125%.

Carl L. Norton, 1100 Milam, Suite 2800, 
Houston, Texas 77002; Director.

AmeriGroup Financial Corp.2 c/o 
Brookhollow National Bank, 2900 North 
Loop West, Houston, Texas 77092; 
Shareholder; 18.750%.

Woodway National Bank,3 6363 
Woodway, Houston, Texas 77957; 
Shareholder 15.625%.

Cullen Sayings Association,4601 
Jefferson, Dresser Tower, Houston, 
Texas 77002; Shareholder; 37.500%.

The applicant, a Texas corporation 
with its principal place of business at 
6363 Woodway, Houston, Texas 77957 
will begin operations with $800,000 paid- 
in Capital and paid-in surplus.

The applicant will conduct its 
activities principally in the State of 
Texas.

*

Matters involved in SBA’s 
consideration of the applicant include 
the general business reputation and 
character of the proposed owners and 
managment, and the probability of 
successful operation of the applicant 
under their management, including . 
adequate profitability and financial 
soundness, in accordance with the Small 
Business Investment Act and the SBA 
Rules and Regulations.

Notice is given that any person may, 
not later than 15 days from the date of 
publication of this notice, submit to SBA 
written comments on the proposed 
applicant. Any such communication 
should be addressed to the Deputy 
Associate Administrator for Investment, 
Small Bussiness Administration, 1441 
“L” Street, N.W., Washington, D.C. 
20416.

A copy of this notice shall be 
published in a newspaper of general 
circulation in Houston, Texas.
(Catatlog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies)

Dated: November 2,1982.
Robert G. Lineberry,
Deputy Associate Administrator fo r 
Investment.
[FR Doc. 82-30819 Filed 11-9-82; 8:45 am]

BILLING CODE 8025-01-M

*5 8 .7 %  o w n e r s h ip  b y  J o e  E . R u s s o .
s 2 7 %  o w n e d  b y  J o e  E . R u s s o .
*54%  o w n e d  b y  J o e  E .  R u s s o .
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[License No. 04/04-0136]

Suwannee Capital Corp.; Notice of 
Filing of Application for Transfer of 
Control of a Licensed Small Business 
Investment Company (SBIC)

Notice is hereby given that an 
application has been filed with the 
Small Business Administration (SBA), 
pursuant to Section 107.701 of the SBA 
Regulations (13 CFR 107.701 (1982)}, for 
the transfer of control of Suwannee 
Capital Corporation (Licensee), 1010 
East Adams Street, (P.O. Box 2836), 
Jacksonville, Florida 32202, a Federal 
Licensee under the Small Business 
Investment Act of 1958, as amended (the 
Act), (15 U.S.C. 661 et seq.J.

The Licensee is currently owned by 
the Estate of William R. Lovett. It is 
proposed that M & H Financial Corp. (M 
& H) purchase 100 percent of the 
Licensee’s stock. M & H is a wholly- 
owned subsidiary of Malone & Hyde, 
Inc., a New York Stock Exchange-listed 
company.

The proposed new officers and 
directors of the Licensee are:

Peter R. Pettit, 111 Cherry Road, 
Memphis, TN 38117; President.

Melvin H. Hill, 6161 Briarbend Lane, 
Memphis, TN 38115; Vice President.

J. Lester Crain, 91 West Chickasaw 
Parkway, Memphis, VTN 38111; Secretary.

Dan Ray Scott, 5074 Shady Grove, 
Memphis, TN 38117; Treasurer.

Shirley W. Channell, 5023 Elvis 
Presley, Memphis, TN 38116; Assistant 
Secretary/ Assistant Treasurer.

J. R. Hyde, III, 5455 Glenwilde, 
Memphis, TN 38117; Director.

Thomas McM. Garrott, III, 4001 S. 
Galloway Cove, Memphis, TN 38111; 
Director.

SBA will require that the Licensee 
have a minimum of three directors at all 
times.

If the transfer is approved the 
Jacksonville office will be closed and 
the Licensee’s new address will be 1991 
Corporate Avenue, Memphis, Tennessee 
38132.

The Licensee was incorporated under 
the laws of the State of Delaware on 
March 13,1978. It proposes to conduct 
its operations principally in the State of 
Tennessee.

Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed transferee, 
and the probability of successful 
operations under his control, including 
adequate profitability and financial 
soundness, in accordance with the Act 
and Regulations.

Notice is hereby given that any person 
may, on or before November 26,1982,

submit to SBA, in writing, comments on 
the transfer of control. Any such 
communications shoud be addressed to 
the Deputy Associate Administrator for 
Investment, 1441 "L” Street, N.W., 
Washington, D.C. 20416.

A copy of this notice shall be  ̂
published in a newspaper of general 
circulation in Jacksonville, Florida and 
Memphis, Tennessee.
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies)

Dated: November 4,1982.
Robert G. Lineberry.
Deputy Associate Administrator fo r 
Investment.
[FR Doc. 82-30818 Filed 11-9-82; 8:45 am]

BILLING CODE 8025-01-M

DEPARTMENT OF STATE

Office of the Secretary

[Public Notice CM 8/573]

Study Group A of the U.S. Organization 
for the International Telegraph and 
Telephone Consultative Committee 
(CCITT); Meeting

The Department of State announces 
that Study Group A of the U.S. 
Organization for the International 
Telegraph and Telephone Consultative 
Committee (CCITT) will meet on 
November 23,1982 at 10:00 a.m. in Room 
856 of the Federal Communications 
Commission, 1919 M Street, NW., 
Washington, D.C. This Study Group 
deals with U.S. Government aspects of 
international telegram and telephone 
operations and tariffs.

The Study Group will discuss 
international telecommunications . 
questions relating to telegraph, telex, 
new record services, data transmission 
and leased channel services in order to 
develop U.S. positions to be taken at 
upcoming international Study Groups I 
and III meetings.

Members of the general public may 
attend the meeting subject to the 
instruction of the Chairman. Admittance 
of public members will be limited to the 
seating available. Requests for further 
information should be directed to Earl S. 
Barbely, Conference Staff, Federal 
Communications Commission, 
Washington, D.C., telephone (202) 632- 
3214.

Dated: November 1,1982.
Arthur L. Freeman,
Director, Office o f International 
Communications Policy.
(FR Doc. 82-30965 Filed 11-9-82; 8:45 am]

BILLING CODE 4710-07-M

OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE

[Docket No. 301-34]

J. I. Case Co.: Initiation of 
Investigation and Notice of Public 
Hearing

On July 27,1982, the Chairman of the 
Section 301 Committee received a 
petition from J. I. Case Company 
alleging that the Canadian practice of 
granting a duty remission on certain 
frontend wheel loaders'and parts in 
inconsistent with the provisions of the 
General Agreement on Tariffs and 
Trade (GATT) and the Agreement on 
the Interpretation and Application of 
Articles VI, XVI, and XXIII of the 
General Agreement on Tariffs and 
Trade (Subsidies Code). Petitioner 
further alleges that the duty remission 
order constitutes an unreasonable and 
unjustifiable burden on U.S. commerce. 
The petition was filed pursuant to 
section 301 of the Trade Act of 1974, as 
amended (19 U.S.C. 2411 et. seq.). The 
petition was refiled with additional 
information on September 13,1982. On 
October 28,1982, the United States 
Trade Representative decided to initiate 
an investigation pursuant to 19 U.S.C. 
2412(a). A copy of the petition is 
available for public inspection at the 
address listed below.

Pursuant to 19 U.S.C. 2412(b) a public 
hearing has been scheduled for 
December 1,1982 at 10:00 a.m., to allow 
interested parties to submit their views 
on the issues raised by the petition. 
Requests to testify orally should be 
received no later than November 24,
1982 and shall conform to the 
requirements of section 2006.9 of Title 15 
of the Code of Federal Regulations. The 
brief accompanying such oral testimony 
should be submitted no later than 
November 26 and should conform to the 
requirements of 15 CFR 2006.8(b).

Those interested parties who do not 
wish to testify orally but who wish to 
submit written briefs must do so no later 
than December 1,1982. Such briefs must 
meet the requirements of 15 CFR 
2006.8(b)

Rebuttal briefs must conform to the 
requirements of 15 CFR 2006.8(c) and 
must be submitted no later than 
December 15,1982.

All requests and written briefs should 
be sent to the attention of the Chairman, 
Section 301 Committee, Office of the 
United States Trade Representative,
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Room 223, 600 17th Street, NW., 
Washington, D.C. 20506.
Jeanne S. Archibald,
Chairman, Section 301 Committee.
[FR Doc. 82-30823 Filed 11-9-82; 8:45 am] 

BILLING CODE 3190-01-M

DEPARTMENT OF THE TREASURY 

Fiscal Service

[Dept. Circ. 570,1982 Rev., Supp. No. 10]

Surety Companies Acceptable on 
Federal Bonds

A certificate of authority as an 
acceptable surety on Federal bonds is 
hereby issued to the following company 
under Section 6 to 13 of Title 6 of the 
United States Code. An underwriting 
limitation of $2,204,000 has been 
established for the company.
Union Insurance Company, 14th and Que 

Streets, Lincoln, Nebraska 68501; State of 
Incorporation: Nebraska.

Certificates of authority expire on 
June 30 each year, unless renewed prior 
to that date or sooner revoked. The 
certificates are subject to subsequent 
annual renewal so long as the 
companies remain qualified (31 CFR, 
Part 223). A list of qualified companies

is published annually as of July 1 in 
Department Circular 570, with details as 
to underwriting limitations, areas in 
which licensed to transact surety 
business and other information. Federal 
bond-approving officers should annotate 
their reference' copies of the Treasury 
Circular 570,1982 Revision, at page 
28884 to reflect this addition. Copies of 
the circular, when issued, may be 
obtained from the Operations Staff 
(Surety), Banking and Cash 
Management, Bureau of Government 
Financial Operations, Department of the 
Treasury, Washington, DC 20226.

Dated; November 1,1982.
W. E. Douglas,
Commissioner, Bureau o f Government 
Financial Operations.
[FR Doc. 82-30870 Filed 11-9-82:8:45 am]

BILLING CODE 4810-35-M

VETERANS ADMINISTRATION

Administrator’s Educational 
Assistance Advisory Committee; 
Notice of Meeting

The Veterans Administration gives 
notice that a meeting of the 
Administrator’s Educational Assistance 
Advisory Committee, authorized by 
section 1792, title 38, United States

Code, will be held at the Veterans 
Administration Central Office, 810 
Vermont Avenue NW., Washington,
D.C., on December 8,1982, at 9 a.m. in 
the Omar N. Bradley Conference Room. 
The meeting will be for the purpose of 
reviewing provisions of parts of the VA 
education programs and making 
appropriate recommendations thereon.

The meeting will be open to the public 
up to the seating capacity of the 
conference room. Because of the limited 
seating capacity and the need for 
building security, it will be necessary for 
those wishing to attend to contact Ms. 
Mary F. Leyland, Deputy Director, 
Education Service (221), Veterans 
Administration Central Office (phone 
202-389-2152), before December 1,1982.

Interested persons may attend, appear 
before or file statements with the 
committee. Statements, if in written 
form, may be filed before or within 10 
days after the meeting. Oral statements 
will be heard at 2:30 p.m. on December
8,1982.

Dated: November 2,1982.
By direction of the Administrator.

Rosa Maria Fontanez,
Committee M anagement Officer.
[FR Doc. 82-30893 Filed 11-9-82; 8:45 am]

BILUNG CODE 8320-01-M

I
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1
FEDERAL DEPOSIT INSURANCE 
CORPORATION

Pursuant to the provisions of the 
“Government in the Sunshine act” (5 
U.S.C. 552b), notice is hereby given that 
at 12:15 p.m. on Friday, November 5, 
1982, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to (1) receive bids, 
for the purchase of certain assets of and 
the assumption of the liability to pay 
deposits made in The First National 
Bank of South Charleston, South 
Charleston, West Virginia, which was 
closed by the Comptroller of the 
Currency at 8:13 a.m. on November 5, 
1982; (2) accept the bid for the 
transaction submitted by The 
Charleston National Bank, Charleston, 
West Virginia; and (3) provide such 
financial assistance, pursuant to section 
13(c)(2) of the Federal Deposit Insurance 
Act (12 U.S.C. 1823(c)(2)), as was 
necessary to effect the purchase and 
assumption transaction.

At that same meeting, the Board of 
Directors considered a recommendation 
regarding the liquidation of assets 
acquired from Penn Square Bank, 
National Association, Oklahoma City, 
Oklahoma (Division of Liquidation 
memorandum dated October 29,1982).

In calling the meeting, the Board 
determined, on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters

in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(4), (c)(8), (c)(9)(A)(ii), 
and (c)(9)(B) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b(c)(4), (c)(8),
(c)(9)(A)(ii), and (c)(9)(B)).

The meeting was held in the 
Chairman’s office, Room 6023, of the 
FDIC Building located at 55017th Street,
N.W., Washington, D.C.

Dated: November 5,1982.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[S-1632-82 Filed 11-8-82; 8:12 pm]

BILLING CODE 6714-01-M

2
FEDERAL DEPOSIT INSURANCE 
CORPORATION

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation’s Board ofDirectors will 
meet in open session at 11:00 a.m. on 
Monday, November 15,1982, to consider 
the following matters:

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda.

Disposition of minutes of previous 
meetings.

Application for consent to establish a 
branch:
Capitol State Bank, Trenton, New Jersey, for 

consent to establish a branch in the lobby 
of the Capitol Plaza Hotel at 240 West 
State Street, Trenton, New Jersey.

Application for consent to purchase 
assets, assume liabilities, and establish 
one branch:
Citizens State Bank of St. Louis Park, St.

Louis Park, Minnesota, for consent to 
purchase the assets of and assume the 
liability to pay deposits made in Guaranty 
State Bank of Robbinsdale, Robbinsdale, 
Minnesota, and to establish the sole office 
of Guaranty State Bank of Robbinsdale as 
a branch of Citizens State Bank of St. Louis 
Park.

Request by the Comptroller of the 
Currency for a report on the competitive 
factors involved in a proposed purchase 
of assets and assumption of liabilities:

The Centerville National Bank, Centerville, 
Iowa, and Seymour State Bank, Seymour, 
Iowa.

Recommendation regarding the 
liquidation of a bank’s assets acquired 
by the Corporation in its capacity as 
receiver, liquidator, or liquidating agent 
of those assets:
Memorandum and Resolution re: Mt. Pleasant 

Bank and Trust Company, Mount Pleasant, 
Iowa.

Recommendation with respect to 
payment for legal services rendered and 
expenses incurred in connection with 
receivership and liquidation activities:
Bronson, Bronson, & McKinnon, San 

Francisco, California, in connection with 
the receivership of United States National 
Bank, San Diego, California.

Reports of committees and officers:
Minutes of actions approved by the standing 

committees of the Corporation pursuant to 
authority delegated by the Board of 
Directors.

Reports of the Division of Bank Supervision 
with respect to applications or requests 
approved by the Director or associate 
Director of the Division and the various 
Regional Directors Pursuant to authority 
delegated by the Board of Directors.

Report of the Director, Office of Corporate 
Audits:

Audit Report re: Data Base Access by 
Internal Users via Remote and Local On- 
Line Terminals, dated June 7,1982.

Discussion Agenda:
Memorandum re: Amendments to the 

Corporation’s General Travel 
Regulations covering Liquidation Area 
Offices.

Memorandum re: Relocation 
Reimbursement Provisions for the 
Corporation’s Liquidation-Graded 
Employees.

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 55017th Street, N.W., 
Washington, D.C.

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
389-4425.

Dated: November 8,1982.
Federal Deposit Insurance Corporation.

Hoyle L. Robinson,
Executive Secretary.

(S-1634-82 Filed 11-8-82; 12:15 pm]

BILLING CODE 6714-01-M
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3
FEDERAL DEPOSIT INSURANCE 
CORPORATION.

Pursuant to the provisions of the 
"Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 11:30 a.m. on Monday, November 15, 
1982, the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, by vote of the 
Board of Directors pursuant to sections 
552b(c)(2), (c)(4), (c)(6), (c)(8),
(c)(9)(A)(ii), (c)(9)(B), and (c)(10) of Title 
5, United States Code, to consider the 
following matters:

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda.

Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings, 
termination-of-insurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 
against certain insured banks or officers, 
directors, employees, agents or other 
persons participating in the conduct of 
the affairs thereof:
Names of persons and names and locations 

of banks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(6), (c)(8), and (c)(9)(A)(ii) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b(c)(6), (c)(8), and (c)(9)(A)(ii)}. 
Note.—Some matters falling within this 

category may be placed on the discussion 
agenda without further public notice if it 
becomes likely that substantive discussion of 
those matters will occur at the meeting.

Discussion Agenda: ;
Recommendation regarding the 

liquidation of a bank’s assets acquired 
by the Corporation in its capacity as 
receiver, liquidator, or liquidating agent 
of those assets:
Memorandum and Resolution re: Chicopee 

Bank and Trust Company, Chicopee, 
Massachusetts

Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.:
Names of employees authorized to be exempt 

from disclosure pursuant to provisions of 
subsections (c)(2) and (c)(6) of the 
"Government in the Sunshine Act” (5 
U.S.C. 552b(c)(2) and (c)(6)).

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 55017th Street, N.W., 
Washington, D.C.

Requests for information concerning 
the meeting may be directed to Mr.
Hoyle L. Robinson, Executive Secretary 
of the Corporation at (202) 389-4425.

Dated: November 8,1982.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[S-1633-82 Filed 11-8-02; 12:18 pm]

SILLING CODE 6714-01-M

4
FEDERAL ELECTION COMMISSION

[Federal Register No. 1596]

PREVIOUSLY ANNOUNCED DATE AND TIME: 
Tuesday, November 9,1982 at 10 a.m. 
CHANGE IN MEETING:
The Executive Session scheduled for this date 

will be continued at the cloSe of the open 
meeting on Wednesday, November 10,
1982, in order to complete personnel 
matters.

PERSON TO CONTACT FOR INFORMATION*. 
Mr. Fred Eiland, Public Information 
Officer; telephone: 202-523-4065.
Marjorie W. Emmons,
Secretary o f the Commission.
[S-1627-82 Filed 11-8-82; 1 0*3  am]

BILUNG CODE 6715-01-M

5
NATIONAL SCIENCE BOARD 

DATE AND TIME:
November 18,1982 9:00 a.m. Open 

session.
November 19,1982 8:30 a.m. Closed 

session.
November 19,1982 9:00 a.m. Open 

session.
p l a c e : n a t io n a l  s c ie n c e  f o u n d a t io n ,
1800 G STREET, N.W., WASHINGTON, D.C. 
STATUS: Most of this meeting will be 
open to the public. Parts of the meeting 
will be closed to the public.
MATTERS TO BE CONSIDERED AT THE 
o p e n in g  SESSIONS: Thursday, 
November 18, 9:00 a.m.:

1. Minutes—Open Session—October 1982 
Meeting.

2. Chairman’s Items.
3. Director’s Report
4. Computer Related Research.
5. Program Review-Chemistry.

Friday, November 19,9:00 a.m.
a  Grants, Contracts, and Programs.
7. Joint Airport Weather Study.
8. Reports of Board Committees.
9. Board Representation at Advisory 

Committee and Other Meetings.
10. Other Business.
11. Next Meetings.

MATTERS TO BE CONSIDERED AT THE 
CLOSED SESSION: Friday, November 19, 
8:30 a.m.:

A. Minutes—Closed Session—October 1982 
Meeting.

B. NSB and NSF Staff Nominees.
C. Grants, Contracts, and Programs.

CONTACT PERSON FOR MORE 
in f o r m a t io n : Ms . Margaret L. Windus, 
Executive Officer, NSB, 202/357-9582.
[S-1629-82 Filed 11-8-82; 11:42 am]

BILLING CODE 7555-01-M

6
NATIONAL TRANSPORTATION SAFETY 
BOARD

[N M -82-27]

TIME AND d a t e : 9 a.m., Tuesday, 
November 16,1982.
p l a c e : NTSB Board Room, 800 
Independence Ave., S.W., Washington.
D .C.20594.
s t a t u s : The first three items will be 
open to the public; the fourth item will 
be closed under Exemption 10 of the 
Government in the Sunshine A ct
MATTERS TO BE CONSIDERED:

1 .L etter to Kellogg Company regarding 
Petition for Reconsideration of Probable 
Cause and Further Investigation of Aircraft 
Accident involving an Avions Marcel 
Dassault-Brequet Aviation, Falcon 10, N243K, 
Miegs Field, Chicago, Illinois, January 30,
1980.

2. Letters to Air Line Pilots Association and 
Delta Air Lines. Inc., regarding Near Collision 
of Delta Air Lines, Inc., Boeing 727-200, 
N467DA, and Flying Tiger, Inc., Boeing 474-F, 
N804FT, O’Hare International Airport, 
Chicago, Illinois, February 15,1979.

3. M arine Accident Report: Collision of the 
U.S. Barge Carrier SS DELTA NORTE and the 
Liberian Freighter M /V  African Pioneer in 
the Gulf of Mexico about 115 nautical miles 
southwest of Galveston, Texas, February 19, 
1982, and Recommendations to Delta 
Steamship Lines, Inc.

4. Opinion and Order: Administrator v. 
Mitchem, Dkt SE-5144; disposition of 
respondent’s appeal.

CONTACT PERSON FOR MORE 
in f o r m a t io n : Sharon Flemming (202) 
382-6525.
November 5,1982.
[S-1828-82 Filed 11-8-82; 10 *3  am]

BILLING CODE 4910-58-M

7
PACIFIC NORTHWEST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL

(Northwest Power Planning Council) 
TIME AND DATE: 9:00 a.m., November 15-
16,1982.
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p l a c e : The Hilton Hotel, Ballroom B, 
Portland, Oregon.
MATTERS TO BE CONSIDERED:

• Council Decision on Disposition of 
Comments Received Regarding the Draft 
Fish and Wildlife Program and Adoption of 
the Columbia River Basin Fish and Wildlife 
Program

• Council Decision on Conservation 
Evaluation

• Staff Presentation on Constraints to 
Resource Development

• Staff Presentation on Evaluating Electric 
Load Forecasting Model Sensitivities

• Council Business
• Public Comment

CONTACT PERSON FOR MORE
INFORMATION: Ms. Bess Wong (503) 222-
5161.
Edward Sheets,
Executive Director.
[S-1630-82 Filed 11-8-82; 11:42 am]

BILLING CODE 0000-00-M

8
RAILROAD RETIREMENT BOARD

TIME AND DATE: 10 a.m., November 16,
1982.
PLACE: Board’s meeting room, sixth 
floor, headquarters building, 844 Rush 
Street, Chicago, Illinois, 60611.

STATUS: The entire meeting will be open 
to the public.
MATTERS TO BE CONSIDERED:

(1) Employer status of Burlington Northern 
(Manitoba) Limited.

(2) Appeal of Southern Pacific 
Transportation Company.

(3) Bureau of Audit and investigation— 
independence of the internal auditor.

(4) Regulations under Section 22 of the 
Railroad Retirement Act of 1974.

CONTACT PERSON FOR MORE 
INFORMATION: Beatrice Bzerski; COM 
No. 312-751-4920; PTS No. 387-4920.
[S-1635-82 11-8-82; 12:30 pm]

BILLING CODE 7905-01-M

9
SECURITIES AND EXCHANGE COMMISSION 

“ FEDERAL REGISTER” CITATION OF
p r e v io u s  a n n o u n c e m e n t : T o be
published.
s t a t u s : Open meeting.
p l a c e : Room C130, 450 5th Street, N.W.,
Washington, D.C.
DATE PREVIOUSLY ANNOUNCED: Monday, 
November 1,1982.
CHANGES IN THE MEETING: Additional 
item and time change. The following 
additional item will be considered at an

open meeting scheduled for Tuesday, 
November 9,1982, at 9:00 a.m.
Consideration of whether to adopt Rule 10b- 

18 under the Securities Exchange Act of 
1934. If adopted, the rule would provide 
that an issuer and certain related persons 
would not incur liability under the anti- 
manipulative provisions of the Exchange 
Act in connection with purchases of the 
issuer’s common stock if such purchases 
were made in compliance with the 
conditions of Rule 10b-18. These conditions 
to the “safe harbor” from liability would 
limit the time, price and volume of 
purchases. For further information, please 
contact Mary Chamberlin, at (202) 272- 
2848.

Commissioners Evans, Longstreth and 
Treadway determined by vote that 
Commission business required the 
above changes and that no earlier notice 
thereof was possible.

At times changes in commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Diane 
Klinke at (202) 272-2014.
November 8,1982.
{S-1631-82 Filed 11-8-82; 12:17 pm]
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR PART 461
[OW-FRL 2195-8]

Battery Manufacturing Point Source 
Category; Proposed Effluent 
Limitations Guidelines, Pretreatment 
Standards, and New Source 
Performance Standards
a g e n c y : Environmental Protection 
Agency (EPA).
a c t io n : Proposed Regulation.

s u m m a r y : EPA is proposing this 
regulation to limit effluent discharges to 
waters of the United States and 
introductions of pollutants into publicly 
owned treatment works from plants 
engaged in battery manufacturing. The 
purpose of this proposal is to provide 
effluent limitations guidelines based on 
"best practicable technology” and "best 
available technology,” and to establish 
new source performance standards and 
pretreatment standards under the Clean 
Water Act. After considering comments 
received in response to this proposal, 
EPA will promulgate a final rule.
DATES: Comments on this proposal must 
be submitted by January 10,1982. The 
Agency is proposing a compliance date 
for pretreatment standards for existing 
sources to be three years from the date 
of promulgation.
ADDRESSES: Send comments to: Mary L. 
Belefski, Effluent Guidelines Division 
(WH-552), Environmental Protection 
Agency, 401M St., SW., Washington,
D.C. 20460, Attention: EGD Docket 
Clerk, Proposed Battery Manufacturing 
Rules (WH-552). The supporting 
information and all comments received 
on this proposal will be available for 
inspection and copying at the EPA 
Public Information Reference Unit,
Room 2404 (EPA Library Rear) PM-213. 
The EPA information regulation (40 CFR 
Part 2) provides that a reasonable fee 
may be charged for copying. Copies of 
technical documents may be obtained 
from the Distribution Officer at the 
above address or call (202) 382-7115.
The economic analysis may be obtained 
from Dr. Ellen Warhit, Economic 
Analysis Staff (WH-586), Environmental 
Protection Agency, 401 M St. SW., 
Washington, D.C. 20460, or call (202) 
382-5381.
FOR FURTHER INFORMATION CONTACT: 
Technical information may be obtained 
from Mr. Ernst P. Hall, at the address 
listed above, or call (202) 382-7126. 
SUPPLEMENTARY INFORMATION: The 
Supplementary Information section 
describes the legal authority and

background, the technical and economic 
bases, and other aspects of the proposed 
regulations. That section also 
summarizes comments on a draft 
technical document circulated in 
September 1980, and solicits comments 
on specific areas of interest. The 
abbreviations, acronyms, and other 
terms used in the Supplementary 
Information section are defined in 
Appendix A to this notice.

This proposed regulation is supported 
by three major documents available 
from EPA. Chemical analysis methods 
are discussed in Sampling and Analysis 
Procedures for Screening o f Industrial 
Effluents for Priority Pollutants. EPA’s 
technical conclusions are detailed in the 
Development Document for Proposed 
Effluent Limitations Guidelines, New  
Source Performance Standards and 
Pretreatment Standards for the Battery 
Manufacturing Point Source Category 
(Development Document). The Agency’s 
economic analysis is found in Economic 
Impact Analysis o f Proposed Effluent 
Standards and Limitations for the 
Battery Manufacturing Industry 
(Economic Impact Analysis).
Organization of This Notice
I. Legal Authority
II. Background

A. The Clean W ater Act
B. Prior EPA Regulations
C. Overview of the Industry

III. Scope of this Rulemaking and Summary of
Methodology

IV. Data Gathering Efforts
V. Sampling and Analytical Program
VI. Industry Subcategorization
VII. Available Wastewater Control and 

Treatment Technology
A. Status of In-Place Technology
B. Control Technologies Considered

VIII. Best Practicable Technology (BPT) 
Effluent Limitations

IX. Best Available Technology (BAT)
Effluent Limitations

X. New Source Performance Standards
(NSPS)

XI. Pretreatment Standards for Existing
Sources (PSES)

XII. Pretreatment Standards for New Sources 
(PSNS)

XIII. Best Conventional Technology (BCT)
. Effluent Limitations
XIV. Regulated Pollutants
XV. Pollutants and Subcategories Not 

Regulated
XVI. Cost and Economic Impact Assessment
XVII. Non-Water Quality Aspects of 

Pollution Control
XVIII. Best Management Practices (BMPs)
XIX. Upset and Bypass Provisions
XX. Variances and Modifications
XXI. Relationship to NPDES Permits
XXII. Summary of Public Participation
XXIII. Solicitation of Comments
XXIV. List of Subjects in 40 CFR Part 461
XXV. Appendices:

A—Abbreviations, Acronyms and Other 
Terms Used in this Notice

, 1982 / Proposed Rules

B—Toxic Pollutants Limited by This 
Regulation

C—Toxic Pollutants Not Detected 
D—Toxic Pollutants Detected Below the 

Nominal Quantification Limit 
E—Toxic Pollutants Detected From a Small 

Number of Sources
v F—Toxic Pollutants Detected in Small 

Amounts
G—Toxic Pollutants Controlled But Not 

Specifically Regulated 
H—Subcategories Not Regulated

I. Legal Authority
The regulation described in this notice 

is proposed under authority of sections 
301, 304, 306, 307, 308, and 501 of the 
Clean Water Act (the Federal Water 
Pollution Control Act Amendments of 
1972, 33 u s e  1251 et seq., as amended 
by the Clean Water Act of 1977, Pub. L. 
95-217) (the “Act”). This regulation is 
also proposed in response to the 
Settlement Agreement in Natural 
Resources D efense Council, Inc., v.
Train, 8 ERC 2120 (D.D.C. 1976), 
modified March 9,1979,12 ERC 1833.

II. Background
A. The Clean W ater Act

The Federal Water Pollution Control 
Act Amendments of 1972 established a 
comprehensive program to “restore and 
maintain the chemical, physical, and 
biological integrity of the Nation’s 
waters” section 101(a). By July 1,1977, 
existing industrial dischargers were 
required to achieve "effluent limitations 
requiring the application of the “best 
practicable control technology currently 
available” (BPT), section 301(b)(1)(A); 
and by July 1,1983, these dischargers 
were required to achieve "effluent 
limitations requiring the application of 
the best available technology 
economically achievable (BAT) * * * 
which will result in reasonable further 
progress toward the national goal of 
eliminating the discharge of all 
pollutants,” section 301(b)(2)(A). New 
industrial direct dischargers were 
required to comply with section 306 new 
source performance standards (NSPS), 
based on best available demonstrated 
technology; and new and existing 
dischargers to publicly owned treatment 
works (POTW) were subject to 
pretreatment standards under sections 
307 (b) and (c) of the Act. While the 
requirements for direct dischargers were 
to be incorporated into National 
Pollutant Discharge Elimination System 
(NPDES) permits issued under section 
402 of the Act, pretreatment standards 
were made enforceable directly against 
dischargers to POTW (indirect 
dischargers).

Although section 402(a)(1) of the 1972 
Act authorized the setting of
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requirements for direct dischargers on a 
case-by-case basis, Congress intended 
that, for the most part, control 
requirements would be based on 
regulations promulgated by the EPA 
Administrator. Section 304(b) of the Act 
required the Administrator to 
promulgate regulations providing • 
guidelines for effluent limitations setting 
forth the degree of effluent reduction 
attainable through the application of 
BPT and BAT. Moreover, sections 304(c) 
and 306 of the Act required 
promulgation of regulations for NSPS, 
and sections 304(f), 307(b), and 307(c) 
required promulgation of regulations for 
pretreatment standards. In addition to 
these regulations for designated industry 
categories, section 307(a) of the Act 
required the Administrator to 
promulgate effluent standards 
applicable to all dischargers of toxic 
pollutants. Finally, section 501(a) of the 
Act authorized the Administrator to 
prescribe any additional regulations 
“necessary to carry out his functions” 
under the Act.

EPA was unable to promulgate many 
of these regulations by the dates 
specified in the Act. In 1976, EPA was 
sued by several environmental groups, 
and in settlement of this lawsuit EPA 
and the plaintiffs executed a 
“Settlement Agreement” which was 
approved by the Court. This Agreement 
required EPA to develop a program qpd 
adhere to a schedule for promulgating 
regulations for 21 major industries, 
including BAT effluent limitations 
guidelines, pretreatment standards, and 
new source performance standards for 
65 “priority” pollutants and classes of 
pollutants. See Natural Resources 
Defense Council, Inc. v. Train, 8 ERC 
2120 (D.D.C. 1976) modified March 9,
1979.

On December 27,1977, the President 
signed into law the Clean Water Act of 
1977. Although this law makes several 
important changes in the Federal water 
pollution control program, its most 
significant feature is its incorporation 
into the Act of several of the basic 
elements of the Settlement Agreement 
program for toxic pollution control. 
Sections 301(b)(2)(A) and 301(b)(2)(C) of 
the Act now require the achievement by 
July 1,1984 of effluent limitations 
requiring application of BAT for “toxic” 
pollutants, including the 65 “priority” 
pollutants and classes of pollutants 
which Congress declared “toxic” under 
Section 307(a) of the Act. Likewise,
EPA’s programs for new source 
performance standards and 
pretreatment standards are now aimed 
principally at toxic pollutant controls. 
Moreover, to strengthen the toxics

control program, Section 304(e) of the 
Act authorizes the Administrator to 
prescribe “best management practices” 
(“BMPs”) to prevent the release of toxic 
and hazardous pollutants from plant site 
runoff, spillage or leaks, sludge or waste 
disposal, and drainage from raw 
material storage associated with, or 
ancillary to, the manufacturing or 
treatment process.

In keeping with its emphasis on toxic 
pollutants, the Clean Water Act of 1977 
also revises the control program for non
toxic pollutants. Instead of BAT for 
“conventional” pollutants identified 
under section 304(a)(4) (including 
biochemical oxygen demand, suspended 
solids, fecal coliform, oil and grease and 
pH), the new section 301(b)(2)(E) 
requires achievement by July 1,1984, of 
“effluent limitations requiring the 
application of the best conventional 
pollutant control technology” (BCT). The 
factors considered in assessing BCT for 
an industry include the costs of attaining 
a reduction in effluents and the effluent 
reduction benefits derived, compared 
with the costs and effluent reduction 
benefits from the discharge from POTW. 
(section 304(b)(4)(B)). For non-toxic, 
nonconventional pollutants, sections 
301(b)(2)(A) and (b)(2)(F) require 
achievement of BAT effluent limitations 
within 3 years after their establishment 
or July 1,1984, whichever is later, but 
not later than July 1,1987.

The purpose of these proposed 
regulations is to provide effluent 
limitations guidelines for BPT and BAT, 
and to establish NSPS, pretreatment 
standards for existing sources (PSES), 
and pretreatment standards for new 
sources (PSNS), under Sections 301, 304, 
306, 307, and 501 of the Clean Water 
Act.

B. Prior EPA Regulations
EPA has not previously promulgated 

regulations for the battery 
manufacturing point source category.
C. Overview o f the Industry

The battery manufacturing industry is 
included within the U.S. Department of 
C ommerce Census Standard Industrial 
Classifications (SIC) 3691, Storage 
Batteries, and 3692, Primary Batteries,
Dry and Wet.

Battery manufacturing encompasses 
the production of modular electric 
power sources where part or all of the 
fuel is contained within the unit and 
electric power is generated directly from 
a chemical reaction rather than 
indirectly through a heat cycle engine. 
There are three major components of a 
cell—anode, cathode, and electrolyte— 
plus mechanical and conducting parts 
such as case, separator, or contacts. In

the strictest sense, a cell contains only 
one anode-cathode pair whereas a 
battery is an assemblage of cells 
connected to combine their electrical 
output. Common usage has blurred the 
distinction between these terms. For the 
purpose of this regulation, the term 
battery includes both single cells and an 
assemblage of cells. Production includes 
electrode manufacture of anodes and 
cathodes, and associated ancillary 
operations necessary to produce a 
battery.

The subcategories within battery 
manufacturing are primarily based on 
anode material. Eight subcategories are 
addressed in this regulation: cadmium, 
calcium, lead, Leclanche (zinc anode 
with an acid electrolyte), lithium, 
magnesium, zinc (with alkaline 
electrolyte), and nuclear. Manufacturing 
operations differ widely, both within 
and among subcategories. Subcategory 
manufacturing process elements are 
selected so that manufacturing 
operations within a subcategory are 
similar and are amenable to a common 
regulation.

Water is used throughout battery 
manufacturing to clean battery 
components and to transport wastes. 
Water is used in the chemical systems 
to make most electrodes and special 
electrode chemicals; water is also a 
major component of most electrolytes 
and formation baths.

The most important pollutants or 
pollutant parameters generated in 
battery manufacturing wastewaters are 
(1) toxic metals—arsenic, cadmium, 
chromium, copper, lead, mercury, nickel, 
selenium, silver, and zinc; (2) 
nonconv entional pollutants—aluminum, 
cobalt, iron, manganese, and COD; and
(3) conventional pollutants—oil and 
grease, TSS, and pH. Toxic organic 
pollutants generally were not found in 
large quantities although some cyanide 
was found in a few subcategories. 
Because of the amount of toxic metals 
present, the sludges generated during 
wastewater treatment generally contain 
substantial amounts of toxic metals.

In this preamble, the following 
terminology is used. A battery 
manufacturing site is one physical 
location (i.e., a particular street address) 
where battery manufacturing processes 
occur. A battery plant is the location 
where subcategory-specific battery 
manufacturing process elements occur. 
Two or more battery plants may be 
located at a particular site. Finally a 
battery facility is a location where final 
battery type products or their 
components are produced. One battery 
plant can produce more than one battery 
type product. For example, at one site
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with the address of 100 Main Street, 
there are two battery plants that 
perform manufacturing processes: one 
plant in the lead subcategory and the 
other plant in the zinc subcategory. One 
plant includes a facility producing lead- 
acid batteries, and the other plant 
includes two facilities: one producing 
alkaline manganese batteries and the 
other producing silver-zinc batteries.

EPA estimates that there are about 
230 battery manufacturing sites in the 
United States. A substantial majority of 
these are located in California, 
Pennsylvania, North Carolina, and 
Texas. The remaining sites are scattered 
geographically throughout the United 
States.

Battery manufacturing began slowly 
after Galvani’s invention of the galvanic 
cell in 1786 and developed into 
significance only after Leclanche in 1868 
developed the forerunner of the modern 
dry cell. Rapid technological 
development and changing requirements 
over the last 50 or so years have caused 
and continue to cause new cell types to 
appear as commercial items while some 
established cell types decline or become 
obsolete and out of production. With the 
established level of change within the 
industry and high level of research 
aimed at developing economic 
automotive power and load leveling 
batteries, there is a high probability of 
building new or enlarging existing plants 
and continuing change of battery 
production methods and battery types.
III. Scope of This Rulemaking and 
Summary of Methodology

This proposed regulation is a part of a 
new chapter in water pollution control 
requirements. For most industries, the 
1973-1976 round of rulemaking 
emphasized the achievement of best 
practicable technology (BPT) by July 1, 
1977. In general, that technology level 
represented the average of the best 
existing performance of well known 
technologies for control of familiar (i.e., 
“classical”) pollutants. However, for this 
category, BPT was not proposed or 
promulgated.

In this round of rulemaking EPA is 
emphasizing the achievement by July f, 
1984, of the best available technology 
economically achievable (BAT), which 
will result in reasonable, further progress 
toward the national goal of eliminating 
the discharge of all pollutants. In 
general, this technology level represents 
the very best economically achievable 
performance in any industrial category 
or subcategory. Moreover, as a result of 
the Clean Water Act of 1977, the 
emphasis of EPA’s program has shifted 
from “classical” pollutants to the control 
of a lengthy list of toxic substances.

In its 1977 legislation, Congress 
recognized that it was dealing with 
areas of scientific uncertainty when it 
declared the 65 “priority” pollutants and 
classes of pollutants “toxic” under 
section 307(a) of the Act. Many of the 
“priority” pollutants were relatively 
unknown outside of the scientific 
community, and those engaged in 
wastewater sampling and control have 
had little experience in dealing with 
these pollutants. Additionally, these 
pollutants often appear (and have toxic 
effects) at concentrations that severely 
tax current analytical techniques. Even 
though Congress was aware of the state- 
of-the-art difficulties and expense of 
"toxics” control and detection, it 
directed EPA to act quickly and 
decisively to detect, measure and 
regulate these substances.

In developing this regulation, EPA 
studied the battery manufacturing 
industry to determine whether 
differences in raw materials, final 
products, manufacturing processes, 
equipment, age and size of plants, water 
use, wastewater constituents, or other 
factors required the development or 
separate effluent limitations and 
standards for different segments (or 
subcategories) of the industry. This 
study included the identification of raw 
waste and treated effluent 
characteristics, including the sources 
and volume of water used, the processes 
employed, and the sources of pollutants 
and wastewaters. Sampling and analysis 
of specific waste streams enabled EPA 
to determine the presence and 
concentration of priority pollutants in 
wastewater discharges.

EPA also identified both actual and 
potential control and treatment 
technologies (including both in-process 
and end-of-process technologies). The 
Agency analyzed both historical and 
newly generated data on the 
performance, operational limitations, 
and reliability of these technologies. In 
addition, EPA considered the impacts of 
these technologies on air quality, solid 
waste generation, water scarcity, and 
energy requirements.

The Agency then estimated the costs 
of each control and treatment 
terchnology using a computer program 
based on standard engineering cost 
analysis. EPA- derived unit process costs 
by applying plant data and 
characteristics (production and flow) to 
each treatment process (i.e., metals 
precipitation, sedimentation, mixed- 
media filtration, etc.). The program also 
considers what treatment equipment 
exists at each plant. These unit process 
costs were added for each plant to yield 
total cost at each treatment level. In 
cases where there is more than one

plant at one site, costs were calculated 
separately for each plant and probably 
overstate the actual amount which 
would be spent at the site where one 
combined treatment system could be 
used for all plants. The Agency then 
evaluated the economic impacts of these 
costs.

On the basis of these factors, EPA 
identified and classified various control 
and treatment technologies as BPT,
BAT, NSPS, PSES, and PSNS. The 
proposed regulation, however, does not 
require the installation of any particular 
terchnology. Rather, it requires 
achievement of effluent limitations 
equivalent to those achieved by the 
proper operation of these or equivalent 
technologies.

Except for pH requirements, the 
effluent limitations for BPT, BAT, and 
NSPS are expressed as mass 
limitations—a mass of pollutant per unit 
of production (mg/kg). They were 
calculated by combining three figures:
(1) treated effluent concentrations 
determined by analyzing control 
technology performance data; (2) 
production-weighted wastewater flow 
for each manufacturing process element 
of each subcategory; and (3) any 
relevant process of treatment variability 
factor (e,g., mean versus maximum day). 
This basic calculation was performed 
for each regulated pollutant or pollutant 
parameter and for each wastwater- 
generating process element of each 
subcategory.

Pretreatment standards—PSES and 
PSNS—are also expressed as mass 
limitations rather than concentration 
limits to ensure a reduction in the total 
quantity of pollutant discharges.

IV. Data Gathering Efforts
The data gathering program is 

described briefly in Section III and in 
substantial detail in Section V of the 
Development Document. At the start of 
the study, a data collection portfolio 
(dcp) was developed to collect 
information about the industry and was 
mailed, under the authority of Section 
308 of the Clean Water Act, to each 
company known or believed to 
manufacture batteries in the United 
States. The list of companies was 
developed from Dunn & Bradstreet 
listings, a previous unpublished study 
done for the Agency, and discussions 
with battery industry associations.

Data were received from 133 
companies representing about 230 
manufacturing sites. In addition to 
previous studies and the data collection 
effort for this study, supplemental data 
were obtained from NPDES permit files 
and engineering studies on treatment
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technologies used in this and other 
categories with similar wastewater 
characteristics. The data gathering effort 
solicited all known Sources of data and* 
all available pertinent data were used in 
developing these limitations.

V. Sampling and Analytical Program
As Congress recognized in enacting 

the Clean Water Act of 1977, the state- 
of-the-art ability to monitor and detect 
toxic pollutants is limited. Most of the 
toxic pollutants were relatively 
unknown until a few years ago, and only 
on rare occasions had these pollutants 
been regulated. Also, industry had not 
monitored or developed methods to 
monitor most of these pollutants.

Faced with these problems, EPA 
developed a sampling and analytical 
protocol. This protocol is set forth in 
Sampling and Analysis Procedures for 
Screening o f Industrial Effluents for 
Priority Pollutants revised in April 1977. 
Methods promulgated under Section 
304(h) (40 CFR Part 136) wrere available 
and were used to analyze most toxic 
metals, pesticides, cyanides, and 
phenols. At the outset of the study, EPA 
expected that the pollutants of greatest 
concern in battery manufacturing would 
be toxic metals rather than organics.
This has been borne out by the findings 
of the study.

The sampling and analysis program 
was carried out in two stages. First, 
screen sampling was performed at one 
plant in each subcategory, and this 
sample was analyzed (screened) for the 
presence and magnitude of each of the 
129 specific toxic pollutants plus 
conventional and selected 
nonconventional pollutants. Second, 
additional (or verification) samples at 
the same and other plants were 
analyzed to determine more precisely 
the magnitude, presence, and process 
source of pollutants determined to be 
present or believed to be present on the 
basis of screening analysis and 
engineering evaluations. Because the 
method of subcategorizing this category 
was changed during the study, more 
than one screening analysis was made 
in some of the present subcategories. A 
total of 48 plants were visited for 
engineering analysis of which eight were 
sampled for screening and 15 were 
sampled for verification analysis. Full 
details of the engineering analysis, 
sampling and analysis program, and the 
water and wastewater data derived 
from sampling are presented in Section 
V of the Development Document.

Analysis for the toxic pollutants is 
both expensive and time consuming, 
costing between $650 and $1,000 per 
sample for a complete analysis. The cost 
in dollars and time limited the amount of

sampling and chemical analysis 
performed. Although EPA fully believes 
that the available data support the 
limitations proposed, the Agency would 
have preferred a larger data base and 
continues to seek additional data as part 
of this rulemaking. In addition, EPA will 
periodically review these limitations as 
required by the Act and make any 
revisions supported by new data.

VI. Industry Subcategorization
In developing this regulation, it was 

necessary to determine whether 
different effluent limitations and 
standards were appropriate for different 
segments (subcategories) of the industry. 
The major factors considered in 
identifying subcategories included: 
waste characteristics, basic material 
used, manufacturing processes, products 
manufactured, water use, water 
pollution control technology, treatment 
costs, solid waste generation, size of 
plant, age of plant, number of 
employees, total energy requirements, 
non-water quality characteristics, and 
unique plant characteristics. Section TV 
of the Development Document contains 
a detailed discussion of the factors 
considered and the rationale for 
subcategorization.

EPA has subcategorized battery 
manufacturing primarily on the active 
anode material used. The eight 
subcategories are: cadmium, calcium, 
lead, Leclanche (zinc anode with acid 
electrolyte), lithium, magnesium, zinc 
(with alkaline electrolyte), and nuclear. 
At one time the Agency considered 
subcategorization on the basis of battery 
type and manufacturing process used; 
however close examination of the 
category clearly indicated this approach 
to be impractical (over 200 variations 
existed). The anode material approach 
was adopted because it considers most 
of the variations and avoids 
unnecessary complexity.

VII. Available Wastewater Control and 
Treatment Technology

A. Status o f In-Place Technology
Current wastewater treatment 

systems in the battery manufacturing 
category range from no'treatment to a 
sophisticated physical chemical 
treatment (although generally not 
operated properly) combined with water 
conservation practices. Of the 253 plants 
in the data base, 25 percent of the plants 
have no treatment and do not discharge, 
16 percent have no treatment and 
discharge, 21 percent have only pH 
adjust systems, 3 percent have only 
sedimentation or clarification devices,
24 percent have equipment for chemical 
precipitation and settling, 7 percent have

equipment for chemical precipitation, 
settling and filtration, and 4 percent 
have other treatment systems. Even 
though treatment systems are in-place at 
many plants, however, the category is 
uniformly inadequate in wastewater 
treatment practices. The systems in- 
place are generally inadequately sized, 
poorly maintained, or improperly 
operated (systems overloaded, solids 
not removed, pH not controlled, etc.).
For the category as a whole, in general, 
there is no significant difference 
between direct or indirect dischargers in 
the nature or degree of treatment 
employed. Section V of the Development 
Document evaluates the treatment 
systems in-place and the effluent data 
received.

B. Control Technologies Considered

The control and treatment 
technologies available for this category 
include both in-process and end-of-pipe 
treatments. These technologies are 
described in Section VII of the 
Development Document. In-process 
treatment includes a variety of water 
flow reduction steps and major process 
changes such as: cascade and 
countercurrent rinsing (to reduce the 
amount of water used to remove 
unwanted materials from electrodes); 
consumption of cleansed wastewater in 
product mixes; and substitution of non- 
wastewater-generating forming 
(charging) systems. End-of-pipe 
treatment includes: hexavalent 
chromium reduction; chemical 
precipitation of metals using hydroxides, 
carbonates, or sulfides; and removal of 
precipitated metals and other materials 
using settling or sedimentation;

'filtration; distillation; ion exchange; 
reverse osmosis; and combinations of 
these technologies. Because of its high 
energy costs and low product recovery 
values, distillation has been 
recommended as an end-of-pipe 
treatment in only one subcategory.

The effectiveness of these treatment 
technologies has been evaluated and 
established by examining their 
performance on battery manufacturing 
and other similar wastewaters. The data 
base for hydroxide precipitation- 
sedimentation technology is a composite 
of data drawn from EPA sampling and 
analysis of copper and aluminum 
forming, battery manufacturing, 
porcelain enameling, and coil coating 
effluents. A detailed statistical analysis 
done on the data base showed 
substantial homogeneity in the 
treatment effectiveness data from these 
five categories. This supports EPA’s 
technical judgment that these 
wastewaters are similar in all material
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respects for treatment because they 
contain a range of dissolved metals 
which can be removed by precipitation 
and solids removal. Electroplating data 
were originally used in the data set, but 
were excluded after further statistical 
analyses were performed. The statistical 
analysis and assumptions underlying the 
methodology are discussed in more 
detail in Section VII of the Development 
Document. Similarily, precipitation- 
sedimentation and filtration technology 
performance is based on the 
performance of full-scale commercial 
systems treating multi-category 
wastewaters which also are essentially 
similar to battery manufacturing 
wastewaters.

The treatment performance data is 
used to obtain maximum daily and 
monthly average pollutant 
concentrations. These concentrations 
(ing/1) along with the battery 
manufacturing production normalized 
flows (l/kg of production normalizing 
parameters) are used to obtain the 
maximum daily and monthly average 
values (mg/kg) for effluent limitations 
and standards. The monthly average 
values are based on the average of ten 
consecutive sampling days. The ten day 
average value was selected as the 
minimum number of consecutive 
samples which need to be averaged to 
arrive at a stable slope on a statistically 
based curve relating one day and 30 day 
average values and it approximates the 
most frequent monitoring requirement of 
direct discharge permits. The monthly 
average numbers shown in the 
regulation are to be used by plants with 
combined wastestreams that use the 
“combined wastestream formula” set 
forth at 40 CFR 403.6(e) and by permit 
writers in writing direct discharge 
permits.
VIII. Best Practicable Technology (BPT) 
Effluent Limitations

The factors considered in defining 
best practicable control technology 
currently available (BPT) include the 
total cost of applying technology in 
relation to the effluent reduction 
benefits derived, the age of equipment 
and facilities involved, the process 
employed, nonwater-quality 
environmental impacts (including energy 
requirements), and other factors the 
Administrator considers appropriate. In 
general, the BPT level represents the 
average of the best existing 
performances of plants of various ages, 
sizes, processes or other common 
characteristics. Where existing 
performance is uniformly inadequate, 
BPT may be transferred from a 
differrent subcategory or category. 
Limitations based on transfer

technology must be supported by at 
conclusion that the technology is, 
indeed, transferable and a reasonable 
prediction that it will be capable of 
achieving the prescribed effluent limits. 
(See Tanners’ Council o f America v.
Train, 540 F. 2d 1188,4th Cir. 1976.) BPT 
focuses on end-of-prpe treatment rather 
than process changes or internal 
controls, excpet where such are common 
industry practice.

The cost-benefit inquiry for BPT is a 
limited balancing, conducted at EPA’s 
discretion, which does not require the 
Agency to quantify benefits in monetary 
terms. (See, for example, American Iron 
and Steel Institute v. EPA, 526 F. 2d 
1027, 3rd Cir. 1975.) In balancing costs 
with effluent reduction benefits, EPA 
considers the volume and nature of 
existing discharges, the volume and 
nature of discharges expected after 
application of BPT, the general 
environmental effects of the pollutants, 
and the cost and economic impacts of 
the required pollution control level. The 
Act does not require or permit 
consideration of water quality problems 
attributable to particular point soures or 
industries, or water quality 
improvements in particular water 
bodies. Therefore, EPA has not 
considered these factors (See 
W eyerhaeuser Company v. Costle, 11 
ERC 2149, D.C. Cir. 1978.)

The Agency is proposing BPT 
limitations for the cadmium, lead, and 
zinc subcategories. The remaining five 
subcategories are excluded from BPT 
and BAT limitations for the reasons 
discussed in Section XV of this notice.

In developing the proposed BPT 
limitations, the Agency first considered 
the amount of water used per unit of 
production in each subcategory process 
element by each plant which was 
sampled or which supplied usable dcp 
data. These data were used to determine 
the average water use for each 
subcategory process element. Next, the 
end-of-pipe treatment technology that 
seemed appropriate for BPT level 
treatment and was practiced is some 
plants throughout the category was 
selected. This treatment consists of: 
hexavalent chromium reduction when 
required: oil skimming when required; 
hydroxide (or lime) precipitation, if not 
accomplished by pH adjustment; and 
sedimentation to remove the resultant 
precipitate and other suspended solids. 
Sludge from the settling tank is 
concentrated to facilitate metals 
recovery or landfill disposal. The 
effluent that would be expected to result 
from the application of these 
technologies was evaluated against the 
known performance of some of the best

plants in the category and other 
categories treating similar wastewaters 
with these technologies. Sections VII 
and IX of the Development Document 
explain the derivation of treatment 
effectiveness data and the calculation of 
BPT limitations.

To comply with BPT limitations, EPA 
estimates (1982 $) that total capital 
investment would be $0.9 million and 
that annual costs would be $0.4 million, 
including interest and depreciation. EPA 
expects no plant closures, 
unemployment, or changes in industry 
production capacity as a result of the 
BPT effluent limitations. These BPT 
limitations will result in the removal of
73,600 kg/yr (162,260 lb/yr) of toxic 
pollutants and 931,000 kg/yr (2,052,500 
lb/yr) of other pollutants from the 
estimated current discharges. The 
Agency has determined the effluent 
reduction benefits associated with 
compliance with BPT limitations justify 
these costs.
IX. Best Available Technology (BAT) 
Effluent Limitations

the factors considered in assessing 
best available technology economically 
achievable (BAT) include the age of 
equipment and facilities involved, the 
process employed, process changes, 
nonwater-quality environmental impacts 
(including energy requirements) and the 
costs of applying such technology 
(Section 304(b)(2)(B)). At a minimum, the 
BAT technology level represents the 
best economically achievable 
performance of plants of various ages, 
sizes, processes, or other shared 
characteristics. As with BPT, where 
existing performance is uniformly 
inadequate, BAT may be transferred 
from a different subcategory or category. 
BAT may include feasible process 
changes or internal controls, even when 
not common industry practice.

The required assessment of BAT 
“considers” costs, but does not require a 
balancing of costs against effluent 
reduction benefits (see W eyerhaeuser v. 
Costle, supra). In developing the 
proposed BAT, however, EPA has 
carefully considered the cost of the BAT 
treatment. The Agency has considered 
the volume and nature of the estimated 
present discharges, the volume and 
nature of discharges expected after 
application of BAT, the general 
enviromental effects of the pollutants, 
and the costs and economic impacts of 
the required pollution control levels on 
the industry.

Despite this consideration of costs, 
the primary determinant of BAT is 
effluent reduction capability. As a result 
of the Clean Water Act of 1977, the
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achievement of BAT has become the 
principal national means of controlling 
toxic water pollution.

The Agency has considered three to 
five major sets of technology options for 
each subcategory that might be applied 
at the BAT level. These options were set 
forth in a  draft Development Document 
and presented to the technically 
interested public for preliminary 
comment. The options are described in 
detail in Section X of the Development 
Document and are outlined below. The 
Agency is proposing BAT limitations for 
the cadmium, lead, and zinc 
subcategories. The remaining five 
subcategories are excluded from 
regulation at BAT and are discussed in 
Section XV of this notice.

For plants to directly comply with 
BAT limitations, EPA estimates that 
total capital investment would be $2.8 
million and that annual costs would be 
$0.8 million, including interest and 
depreciation. EPA expects no plant 
closures, unemployment, or changes in 
industry production capacity as a result 
of the proposed BAT effluent limitations.

The cost estimates for the various 
treatment options are detailed in Section 
VIII of the Development Document, 
control and treatment effectiveness is 
detailed in Section VII, and effluent 
reduction benefits are detailed and 
tabulated in Section X of the 
Development Document. The Economic 
Impact Analysis Contains a full analysis 
of potential economic impacts for all 
regulatory options considered.

As noted below, technology options 
both more and less stringent than those 
adopted as a basis for these proposals 
are available. In order to make a final 
decision, EPA solicits the submission of 
all information available on the costs of 
these technologies and the results they 
will produce. EPA will decide which 
technologies to select and which 
limitations to promulgate after 
consideration of all information 
available, including the information 
received in comments submitted on this 
proposal, its current information, and 
the results of any additional studies it 
sponsors. The final regulation may well 
be based upon a technology other than 
that which forms the basis for the 
current proposal.

A. Cadmium Subcategory

Option 1. BAT option 1 uses 
hydroxide precipitation and 
sedimentation, which is the same end- 
of-pipe treatment technology required 
for BPT,* however, the discharge of toxic 
pollutants to the environment is reduced 
through in-process technology to reduce

wastewater discharge.
Option 2. BAT option 2 builds on the 

end-of-pipe treatment technology for 
option 1 by adding a polishing filter to 
improve the removal of suspended 
solids and metals. Wastewater flowqs 
the same as option 1.

Option 3. BAT option 8 builds on the 
reduced wastewater flows of option 1, 
adds reverse osmosis to allow reuse of 
much of the wastewater in the process, 
and requires further treatment (lime

Cadmium Subcategory BA T Selection
EPA is proposing BAT effluent 

limitations based on technology option 
1, but as indicated below, will give 
equivalent consideration to other 
options in promulgating final limitations. 
None of the options would cause 
significant adverse economic impacts. 
Option 1, requiring the reduction of 
flows prior to the lime and settle system 
required by BPT, is achievable using 
technologies and practices that are 
currently in use at some plants in the 
category. This option results in the 
significant reduction of toxic and other 
pollutant discharges. While EPA 
rejected the more stringent technology 
options 2-4 for purposes of formulating 
this proposal, it will give full 
consideration to basing the final 
regulations on one of these options. 
Therefore, EPA solicits comments on 
each of the options. In particular, EPA 
invites comment on the considerations 
discussed below.

EPA had found filtration to be 
exceptionally expensive in previous 
studies of other industrial categories. 
However, considering the extreme 
toxicity of the pollutants, and the 
amount of pollutants in this subcategory, 
EPA is continuing to consider the 
possibility of basing its BAT limitations 
for this subcategory on the addition of 
filtration.

EPA will give equal consideration to 
option 2 (along with option 1} in 
determining a basis for the final 
regulation. Section VII of the 
Development Document contains a 
discussion and tables concerning the 
affluent concentrations that can be 
achieved in systems using lime, settle 
and filtration (LS&F). Section II of the 
Development Document contains 
effluent limitation tables based on LS&F

precipitation and filtration) of the 
reverse osmosis brine before discharge.

Option 4. BAT option 4 results in zero 
discharge of wastewater pollutants by 
using ion exchange with the ion 
exchange regenerate water reclaimed by 
distillation and returned to the process.

The pollutant removals and costs of 
the BAT options are summarized below. 
Removals and compliance costs are 
above current estimates of discharge 
and treatment in-place.

technology. If option 2 is selected, EPA 
will use that information, as well as any 
additional information submitted during 
the comment period, to develop final 
effluent limitations.

EPA is also continuing to consider the 
possibility of setting limitations based 
upon option 3 or 4., Both of these options 
require significant flow reduction, 
advanced wastewater treatment and 
reuse of wastewater in the 
manufacturing process. Option 3 
requires the flow reduction of the BAT-1 
discharge level by 85 percent. Option. 4 
requires the complete elimination of 
discharges. To enable such reductions or 
eliminations to be made, either the 
generation of process wastewater must 
be substantialy reduced or else most or 
all of the process wastewater must be 
reused in the process, leaving a low- 
volume, concentrated wastewater to 
undergo advanced treatment (such as 
reverse osmosis or ion exchange).

The methods used to reduce 
wastewater flows are varied, and 
different plants may use different 
methods to achieve flow reduction for 
their various production processes. 
However, in all cases, either process 
modifications, wastewater reuse, or 
both would be required to effect the 
flow reduction required by options 3 and
4.

Modifying production processes and 
rerouting wastewater streams often 
requires substantial retrofitting 
(reconstruction) of both production and 
wastewater treatment processes. 
Depending on the present configuration 
of the plant, including existing 
structures, piping and equipment, as 
well as available land area, such 
retrofitting may become extremely 
expensive. (This expense is in addition 
to the cost of installing the advanced

Pollutant removaf (kilograms per year) Costs (dollars in

Toxics (pounds per year) Other (pounds per 
year)

thousands)

Capital Annual

BPT 69.508 <1 5 3 .4 3 7 »...................... 101,255 (223,230) 
109,6*4 (2*1,656)

SS2
166

$ 3*
5 *BA T-t 70,096 (154,535).......................... ...... ...........

BAT-2 7 0 * 3 5  (*5 4 ,6 2 2 )................... ......................
BAT-3 70,t&t (*54 ,722)..................... . 111’l0 0  (244,934) 244
BAT-4 70,189 ¿*54 ,7 4 1 )......... ..................... .............
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wastewater treatment units, such as 
reverse osmosis and ion exchange.)

To date, EPA has not calculated all of 
the retrofit costs for existing plants to 
comply with options 3 and 4; rather, we 
have estimated the costs for installing 
(and operating and maintaining) the 
necessary equipment that would be 
incurred at a plant which would incur no 
additional costs for modifying existing 
production processes and rerouting 
existing wastewater flows. EPA expects 
that these costs would be high in many 
cases. Given this expectation as to cost 
and the fact that options 3 and 4 would 
result in relatively low incremental 
removal of toxic pollutants, EPA did not 
adopt these options as a basis for 
proposed BAT limitations. (However, as 
discussed below, EPA has selected 
Option 4 for new source performance 
standards; new sources do not icur 
retrofitting costs.) EPA solicits 
information on retrofitting costs at 
existing plants and on the 
appropriateness of selecting option 3 or
4.
B. Lead Subcategory

Option 1. BAT option 1 continues the

lime-carbonate and settle end-of-pipe 
treatment set forth as BPT and uses in 
process controls and process changes to 
substantially reduce wastewater 
discharge.

Option 2. BAT option 2 builds on 
option 1 by adding a polishing filter to 
improve the removal of suspended 
solids and metals.

Option 3. BAT option 3 substitutes 
sulfide precipitation and membrane 
filtration for the lime-carbonate 
precipitation and polishing filtration in 
option 2. Sulfide precipitation 
technology is a mechanism for improved 
metals precipitation and removal.

Option 4. BAT option 4 adds reverse 
osmosis to the wastewater discharge 
from the polishing filter of option 2. The 
reverse osmosis permeate is recycled to 
the process while the brine is treated 
using sulfide precipitation and 
membrane filtration technology before 
discharge.

The pollutant removals and costs of 
the BAT options are summarized below. 
Removals and compliance costs are 
above current estimates of discharge 
and treatment in-place.

Pollutant removal (kilograms per year) Costs (dollars in 
thousands)

Other (pounds per 
year)Toxics (pounds per year) Capital Annual

BPT 2.909(6,412)........ ............................................ .... .......................... .........................
BAT-1 3,344(7,372)...... .................................................................................... ..............
BAT-2 3,375(7,440)...................................... —........ ........ .................. ••••••••••..............
BAT-3 3,412(7,521).— ...................................... - ......................................— ............
BAT-4 3,422(7,543)...................................................... .................................. - .....— -

' 828,950(1,827,522) 
836,346(1.843,828) 
836,746(1,844,710) 
836,746(1,844,710) 
837,205(1,845,722)

$744
2,494
3.040
3.040 
4,807

$345
737
905
905

1,363

Lead Subcategory BA T Selection

EPA is proposing BAT effluent 
limitations based on technology option 
1, but as discussed in the Cadmium 
subcategory, will give equivalent 
consideration to other options in 
promulgating final limitations. Only 
option 4 might cause one potential plant 
closure; none of the other options would 
cause significant adverse economic 
impact. Option 1 was selected because it 
results in substantial reductions of toxic 
pollutant discharges through the use of 
proven in-process controls and end-of- 
pipe treatment.

As discussed above with respect to 
option 2 in the Cadmium subcategory, 
EPA is continuing to consider the 
possible requirements of filtration. 
Section VII of the Development 
Document contains a discussion and 
tables concerning the effluent 
concentrations that can be achieved 
using LS&F. Section II of the 
Development Document contains

effluent limitation tables based on LS&F 
technology. If option 2 is selected EPA 
will use that information, as well as any 
additional information submitted during 
the comment period to develop final 
effluent limitations.

EPA is requesting comments on the 
scope of retrofitting problems associated 
with options 3 and 4. Based on this 
review EPA will give equal 
consideration to options 2-4 in 
determining a basis for the final 
regulation. ,

Options 3 and 4 were rejected 
because of the retrofitting problems 
associated with flow reduction to 
implement those options, as was 
discussed above with respect to options 
3 and 4 of the Cadmium subcategory. An 
additional retrofitting problem is caused 
by the use of sulfide precipitation for 
options 3 and 4, and is discussed below.

Special systems are needed to ensure« 
safe operation of the sulfide system and 
the cost of handling of the treatment 
sludges, which may be toxic and

reactive hazardous wastes. Sulfide 
precipitation treatment systems require 
special ventilation and construction 
features to eliminate workplace hazards. 
These features may be difficult and 
costly to install in existing plants, but 
can be installed at minimal cost when a 
plant is being constructed. Plants 
already having sulfide treatment 
systems in-place have not reported any 
problems. However, sulfide precipitation 
technology has not been selected for 
BPT, PSES, or BAT because of the 
difficulties and hazards associated with 
retrofitting and implementing the 
systems at existing plants that do not 
presently have them. (For new plants 
special ventilation equipment and 
special construction features can be 
initially installed at a nominal cost so 
that the systems can be properly 
operated and health hazards avoided.)

EPA also will consider establishing 
BAT for the final rule based on 
technologies that may impose lower 
costs than the proposed option, if it 
appears that the costs of the proposed of 
the option 1 are too high. The Agency is 
also soliciting comments and supporting 
cost and economic data for any 
recommendations.

C. Zinc Subcategory
Option 1. BAT option 1 uses the same 

end-of-pipe treatment provided at BPT 
but, by applying in-process controls 
substantially reduces the volume of 
wastewater and the amount of process 
wastewater pollutants discharged.

Option 2, BÀT option 2 builds on BAT 
option by adding a polishing filter to 
improve the removal of suspended 
solids and metals.

Option 3. BAT option 3 adds on 
additional in-process wastewater 
control characteristic to option 2 but 
substitutes sulfide precipitation and 
membrane filtration for the hydroxide 
precipitation and polishing filtration in 
option 2. Sulfide precipitation 
technology is a mechanism for improved 
metals precipitation and removal.

Option 4. BAT option 4 adds one 
additional in-process wastewater 
control characteristic to option 3 and 
follows the option 2 end-of-pipe 
treatment adding reverse osmosis 
technology which allows recycle and 
reuse of a substantial part of the 
permeate. The brine is treated using 
sulfide precipitation and membrane 
filtration technology before discharge.

Pollutant removals and costs of the 
BAT options are summarized below. 
Removals and compliance costs are 
above current estimates of discharge 
and treatment in-place.
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Potfcrtarrt removal1 (kilograms per year) Costs (dollars in thousand)

Toxics (pounds per year) ' Other (pounds 
per year) Captai Annual

BPT 1.093 (2,410)_______________________________________ ____ __________ 789 (1.740) $68 $25
BAT-1 1,114 (2 ,456)..................... ........ 1,058 (Z33Z) 122 32
BAT-2 1 ,1 1 5 (2 ,4 5 9 )........... . ..... %0m  (2,372) tas 52
BAT-3 1,117 (2.463) . .
BAT-4 1,118 (2.465)......... ........................ 1,098 (2,421) 147

Zinc Subcategrory BA T Selection
* EPA is proposing BAT effluent 
limitations based on technology option 
1, but as discussed in the Cadmium 
subcategory, will give equivalent 
consideration to other options in 
promulgating final limitations. None of 
the options would cause significant 
adverse economic impacts. Option 1 
was selected because it results in 
substantial reduction of toxic pollutant 
discharges through the use of proven in- 
process controls and end-of-pipe 
treatment, and does not result in 
significant economic impacts.

Option 2, 3, and 4 were rejected for 
the Zinc subcategory for the same 
reasons as discussed above in the cases 
of the Cadmium and lead  subcategories. 
As discussed above, EPA will give equal 
consideration to options 2-4 in 
determining a basis for the final 
regulation. EPA is especially continuing 
to consider the possible requirements of 
filtration. Section VH of the 
Development Document contains a 
discussion and tables concerning the 
effluent concentrations that can be 
achieved using LS&F. Section II of the 
Development Document contains 
effluent limitation tables based on LS&F 
technology. If option 2 is selected EPA 
will use that information as well as any 
additional information submitted during 
the comment period to develop final 
effluent limitations.

X. New Source Performance Standards 
(NSPS)

The basis for new source performance 
standards (NSPS) under Section 306 of 
the Act is the best available 
demonstrated technology (BDT). New 
plants can incorporate the best and most 
efficient battery manufacturing 
processes and wastewater treatment 
technologies, and, therefore, Congress 
directed EPA to consider the best 
demonstrated process changes, inplant 
controls, and end-of-pipe treatment 
technologies to reduce pollution to the 
maximum extent feasible.

EPA considered a number of options 
for selection of NSPS technology.
Options included those discussed under 
BAT. Each of these options are set forth 
in the proposed Development Document 
in Sections X  and XI, and the costs are

discussed in Section VIII. The options 
selected for proposal are outlined 
below. As discussed in the Economic 
Impact Analysis, none of the options 
would present barriers to entry by new 
plants in the industry.

Cadmium Subcategory NSPS Selection
EPA has selected the equivalent of 

BAT option 4 as the basis for proposed 
NSPS effluent standards. This option 
was selected because it achieves zero 
discharge of toxic pollutants and has 
been adequately demonstrated in the 
industry. As was discussed under BAT, 
implementation of the technology at 
new plants will not result in retrofit cost 
problems.

Three of 10 active plants in this 
subcategory achieve zero discharge of 
wastewater pollutants. Two plants 
achieve zero discharge through 
manufacturing process selection using 
essentially dry manufacturing processes. 
The third plant achieves zero discharge 
by the effective use of water 
conservation practices within the 
process and by sophisticated (ion 
exchange and distillation) wastewater 
treatment that totally recycles the 
treated wastewater to the 
manufacturing processes. This plant 
recently converted from being one of the 
most water-consumptive and 
wastewater-discharging plants, on a 
production normalized basis, to 
achieving zero discharge. Clearly zero- 
discharge technology has been 
demonstrated in this subcategory.

The Agency recognizes that the 
selected NSPS may impose high costs 
and that there may be other 
technologies that will achieve nearly 
equivalent pollutant removals at lower 
costs. The Agency will consider, and 
invites comments on, alternate 
technologies that may achieve 
substantial removals of pollutants at a 
lower cost.

Calcium Subcategory NSPS Selection
EPA has selected reuse of 

wastewaters from heat paper production 
after settling, and reuse following lime, 
settle and filtration technology for ceU 
testing wastewaters as the basis for 
proposed NSPS. This option was 
selected because it achieves zero 
discharge of toxic pollutants, and a cost

savings results from the recycling of 
process materials that result from the 
closed loop in heat paper production. 
Holding tanks are used instead of 
implementing a complete treatment 
system. One of the three plants active in 
this subcategory already achieves zero 
discharge.

Lead Subcategory NSPS Selection

EPA has selected the equivalent of 
BAT option 4 as the basis for proposed 
NSPS. This option includes flow 
reduction for the processes that cannot 
achieve zero discharge, lime and 
carbonate precipitation, filtration, 
reverse osmosis, and sulfide 
precipitation and filtration. The option 
was selected because it achieves 
maximum pollutant reduction for the 
subcategory. Also, the difficulties 
encountered with the sulfide system can 
be adequately and economically dealt 
with at new plants. As an alternative to 
flow reduction and treatment new plants 
can select dry manufacturing processes 
and water conservation practices and 
can achieve zero discharge.

The Agency recognizes that the 
selected NSPS may impose high costs 
and that there may be other 
technologies that will achieve nearly 
equivalent pollutant removals at lower 
costs. The Agency will consider, and 
invites comments on, alternate 
technologies that may achieve 
substantial removals of pollutants at a 
lower cost.

Leclanche Subcategory NSPS Selection

EPA has selected in-process controls, 
treatment, and recycle to achieve zero 
discharge of toxic pollutants as the basis 
for proposed NSPS. Twelve of the 19 
plants active in this subcategory already 
achieve zero discharge by practicing 
water conservation and recycle, and 
using dry manufacturing processes.

Lithium Subcategory NSPS Selection

EPA has selected reusing wastewater 
from heat paper production after 
settling; aeration and lime and settle 
technology for air scrubber 
wastewaters; and lime, settle and 
filtration technology for other 
wastewaters, as the basis for proposed 
NSPS. This option was selected 
because, for heat paper production, it 
achieves zero discharge of toxic 
pollutants and also provides maximum 
poEutant reduction for cathode 
preparation and other process 
wastewaters, A cost savings results 
from the recycling of process materials 
that result from the closed loop in heat 
paper production. Holding tanks are 
used instead of implementing a complete
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treatment system. Two of the seven 
active plants in the subcategory achieve 
zero discharge by choice of 
manufacturing processes. Many 
alternatives can be considered when 
constructing a new plant.
Magnesium Subcategory NSPS 
Selection

EPA has selected reusing wastewaters 
for heat paper production after settling; 
aeration and lime and settle technology 
for air scrubber wastewaters; lime, 
settle and filtration technology for other 
wastewaters; and permanganate 
oxidation pretreatment for silver 
chloride cathodes as the basis for 
proposed NSPS. This option was 
selected because, for heat paper 
production, it achieves zero discharge of 
toxic pollutants, and also provides 
maximum pollutant reduction for 
cathode preparation and other process 
wastewaters. The closed loop in heat 
paper production also results in a cost 
savings due to the recycling of process 
materials. Also, holding tanks are used 
instead of implementating a complete 
treatment system. Four of the eight 
active plants in this subcategory achieve 
zero discharge by choice of 
manufacturing processes. Many 
alternatives can be considered when 
constructing a new plant.
Zinc Subcategory NSPS Selection

EPA has selected the equivalent of 
BAT option 4 as the basis for proposed 
NSPS. This option, which includes flow 
reduction, lime precipitation, filtration, 
and reverse osmosis with sulfide 
precipitation and filtration of the reverse 
osmosis brine, achieves maximum 
pollutant reduction for the subcategory. 
The difficulties encountered with the 
sulfide system can be dealt with 
adequately and economically at new 
plants.

The Agency recognizes that the 
selected NSPS may impose high costs 
and that there may be other 
technologies that will achieve nearly 
equivalent pollutant removals at lower 
costs. The Agency will consider, and 
invites comments on, alternate 
technologies that may achieve 
substantial removals of pollutants at a 
lower cost.
XI. Pretreatment Standards for Existing 
Sources (PSES)

Section 307(b) of the Act requires EPA 
to promulgate pretreatment standards 
for existing sources (PSES), which must 
be achieved within three years of 
promulgation. PSES are designed to 
prevent the discharge of pollutants 
which pass through, interfere with, or 
are otherwise incompatible with the

operation of Publicly Owned Treatment 
Works (POTW). The legislative history 
of the 1977 Act indicates that 
pretreatment; standards are to be 
technology-based and analogous to the 
best available technology for removal of 
toxic pollutants. The general 
pretreatment regulations can be found at 
40 CFR Part 403. (See 43 FR 27736 June 
26,1978? 46 FR 9404 Jan. 28,1981.)

Before proposing pretreatment 
standards, the Agency examines 
whether the pollutants discharged by 
the industry pass through the POTW or 
interfere with the POTW operation or its 
chosen sludge disposal practices. In 
determining whether pollutants pass 
through a POTW, the Agency compares 
the percentage of a pollutant removed 
by POTW with the percentage removed 
by direct dischargers applying BAT. A 
pollutant is deemed to pass through the 
POTW when the average percentage 
removed nationwide by well-operated 
POTW meeting secondary treatment 
requirements is less then the percentage 
removed by direct dischargers 
complying with BAT effluent limitations 
guidelines for that pollutant.

This approach to the definition of pass 
through satisfies two competing 
objectives set by Congress: That 
standards for indirect dischargers be 
equivalent to standards for direct 
dischargers, while, at the same time, 
that the treatment capability and 
performance of the POTW be recognized 
and taken into account in regulating the 
discharge of pollutants from indirect 
dischargers. Rather than compare the 
mass or concentration of pollutants 
discharged by the POTW with the mass 
or concentration discharged by a direct 
discharger, the Agency compares the 
percentage of the pollutants removed by 
the plant with the POTW removal. The 
Agency takes this approach because a 
comparison of mass or concentration of 
pollutants in a POTW effluent with 
pollutants in a direct discharger’s 
effluent would not take into account the 
mass of pollutants discharged to the 
POTW from nonindustrial sources nor 
the dilution of the pollutants in the 
POTW effluent to lower concentrations 
from the addition of large amounts of 
nonindustrial wastewater.

In the battery manufacturing category, 
the Agency has concluded that the 
pollutants that would be regulated 
(primarily toxic metals) under these 
proposed standards pass through the 
POTW. The average percentage of these 
pollutants removed by POTW 
nationwide ranges from 30 to 80 percent, 
whereas the percentage that can be 
removed by a battery manufacturing 
direct discharger applying BAT is 
expected to be over 99 percent.

Accordingly, these pollutants pass 
through POTW.

In addition, toxic metals are not 
degraded in the POTW; they either pass 
through or are removed in the sludge.
The presence of highly toxic metals 
discharged from a battery plant in the 
POTW sludge may limit a POTW’s 
chosen sludge disposal method. For 
example, a major pollutant discharged 
by battery plants is cadmium. Under 
EPA’s Criteria for Classification of Solid 
Waste Disposal Facilities and Practices, 
the application of POTW sludge to land 
used for production of food-chain crops 
is restricted when the sludge contains 
significant levels of cadmium.

The pretreatment options considered 
are parallel to BPT and the BAT options 
described in Sections IX and X of the 
Development Document, and previously 
described under BAT for the Cadmium, 
Lead, and Zinc subcategories. PSES-0 is 
the equivalent of BPT technology and 
PSES 1-4 are the equivalent of BAT 
technology options 1-4. These 
subcategories and the Leclanche and 
magnesium subcategories are discussed 
below. No PSES are proposed for the 
Calcium and Lithium subcategories 
because the amount and toxicity of the 
discharges from these subcategories do 
not justify developing national 
standards.

The mass limitations set forth as PSES 
are presented here as the only method of 
designating pretreatment standards. 
Regulation on the basis of concentration 
only is not appropriate because 
concentration-based standards do not 
restrict the total quantity of pollutants 
discharged. Flow reduction is a 
significant part of the model technology 
for pretreatment because it reduces the 
amount of toxic pollutants introduced 
into a POTW. Therefore, the Agency is 
not proposing concentration-based 
pretreatment standards.

To comply with PSES, EPA estimates 
that total capital investment would be 
$25.0 million and that annual costs 
would be $6.2 million, including interest 
and depreciation. Section VIII of the 
Development Document explains the 
basis for these costs. EPA predicts no 
plant closures resulting from this 
regulation. The Economic Impact 
Analysis assesses the economic 
impacts. No changes in industry 
production capacity are expected as a 
result of these pretreatment standards.

EPA is proposing that the deadline for 
compliance with PSES in this regulation 
be three years after promulgation. EPA 
believes this time for compliance is 
reasonable because most of the plants 
do not now have all of the required 
equipment in-place and this amount of
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time generally will be needed for proper 
engineering, installation and start-up of 
the treatment facilities. The Agency 
invites comments with support 
documentation and rationale on the 
need for this or any shorter compliance 
time.

Cadmium Subcategory PSES Selection

EPA has selected the equivalent of 
BAT option 1 for PSES for reasons 
discussed under BAT. In addition, the 
equivalent of BAT option 4 (zero 
discharge of pollutants) was rejected 
because potential product line closures 
were projected in the Economic Impact 
Analysis.

As discussed with respect to BAT

however, EPA is continuing to give 
serious consideration to promulgating an 
option other than option 1 as a final 
regulation .̂ In particular, the Agency is 
continuing to evaluate the requirements 
of filtration. Section VII of the 
Development Document contains a 
discussion and tables concerning the 
effluent concentrations that can be 
achieved using LS&F. Section II of the 
Development Document contains 
effluent standard tables based on LS&F 
technology.

Pollutant removals and costs of the 
PSES options are summarized below. 
Removals and compliance costs are 
above current estimates of discharge 
and treatment in place

Pollutant removal (kilograms per year) Costs (dollars in 
thousands)

Toxics (pounds per year) Other (pounds 
per year) Capital Annual

P S E S -0  27,131 (59 ,813)...................................................................... 39,472 (87,020) 
42,730 (94,203) 
43,000 (94,799) 
43,309 (95,481) 
43,363 (95,599)

$446
430
562
840

2,027

$102
147
189
248
663

PSES-1 27,325 (60 ,241)............ ...........................................................
P SE S-2 27,340 (60,275)...............................................................
P SE S-3 27,538 (60 ,314).....................................................................
P SES-4 27,361 (60,322)............................................................

Lead Subcategory PSES Selection
EPA has selected the equivalent of 

BAT option 1 for PSES for reasons 
discussed under BAT. As discussed with 
respect to BAT however, EPA is 
continuing to give serious consideration 
to promulgating an option other than 
option 1 as a final regulation. In 
particular, the Agency is continuing to 
evaluate the requirements of filtration. 
Section VII of the Development 
Document contains a discussion and

tables concerning the effluent 
concentrations that can be achieved 
using LS&F. Section II of the 
Development Document contains 
effluent standard tables based on LS&F 
technology.

Pollutant removals and costs of the 
PSES options summarized below. 
Removals and compliance costs are 
above current estimates of discharge 
arid treatment in-place.

Pollutant removal (kilograms per year) Costs (dollars in thousand)

Toxics (pounds per year) Other (pounds per year) Capital Annual

P SE S-0 21,330 (47,024)...................................... 6,078,968 (13,401,839) 
6,133,206 (13,521,406)
6.136.140 (13,527,873)
6.136.140 (13,527,873) 
6 ,139,506 (13,535,294)

$9,363
20,394
27.320
27.320 
35,864

$3,097
5,814
6.912
6.912 

10,182

PSES-1 24,522 (54 ,061).....................................
P SE S-2  24,748 (54,560)............................
P SES-3  25,019 (55 ,157)..............................
PSES-4 25,092 (55,319)...................................

high. The Agency is also soliciting 
comment and supporting cost and 
economic data for any 
recommendations.

EPA also will consider establishing 
PSES for the final rule based on 
technologies that may impose lower 
costs than the proposed option, if it 
appears that the proposed option 1 is too

Leclanche Subcategory PSES Selection
, EPA has selected the use of in-process 

controls or treatment and recycle to 
achieve zero discharge of toxic 
pollutants as the basis for proposed 
PSES. No other options are proposed 
because zero discharge is common 
practice within this subcategory. Twelve 
of the 19 plants active in this 
subcategory already achieve zero 
discharge by practicing water 
conservation, recycle, and using dry 
manufacturing processes. Wastewater 
discharge is reduced by 17 million l/yr 
(5 million of the proposed option 1 are 
too high. The Agency is also soliciting 
comments and supporting cost and 
economic data for any

I recommendations.
C. Zinc Subcategory

Option 1. BAT Option 1 uses the same 
end-of-pipe treatment provided at BPT 
but, by applying in-process controls 
substantially reduces the volume of 
wastewater and the amount of process 
wastewater pollutants discharged.

Option 2. BAT option 2 builds on BAT 
option by adding a polishing filter to 
improve the removal of suspended 
solids and metals.

Option 3. BAT option 3 adds one 
additional in-process wastewater 
control characteristic to option 2 but 
substitutes sulfide precipitation and 
membrane filtration for the hydroxide 
precipitation and polishing filtration in 
option 2. Sulfide precipitation 
technology is a mechanism for improved 
metals precipitation and removal.

Option 4. BAT option 4 adds one 
additional in-process wastewater 
control characteristic to option 3 and 
follows the option 2 end-of-pipe 
treatment adding reverse osmosis 
technology which allows recycle and 
reuse of a substantial part of the 
permeate. The brine is treated using 
sulfide precipitation and membrane 
filtration technology before discharge.

Pollutant removals and costs of the 
BAT options are summarized below. 
Removals and compliance costs are 
above current estimates of discharge 
and treatment in-place.
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Pollutant removal (kilograms per year) Costs (dollars in thousand)

Toxics (pounds per year)
Other (pounds 

per year) Capital Annual

789 (1,740) $68 $25
1,058 (2,332) 122 32
1,076 (2,372) 138 52
1,078 (2,376) 138 52
1,088 (2,421) 147 75

Zinc Subcategory BAT Selection
EPA is proposing BAT effluent 

limitations based on technology option 
1, but as discussed in the Cadmium 
subcategory, will give equivalent 
consideration to other options in 
promulgating final limitations. None of 
the options would cause significant 
adverse economic impacts. Option 1 
was selected because it results in 
substantial reduction of toxic pollutant 
discharges through the use of proven in- 
process controls and end-of-pipe 
treatment, and does not result in 
significant economic impacts.

Options 2, 3, and 4 were rejected for 
the Zinc subcategory for the same 
reasons as discussed above in the cases 
of the Cadmium and Lead subcategories. 
As discussed above, EPA will give equal 
consideration to options 2-4 in 
determining a basis for the final 
regulation. EPA is especially continuing 
to consider the possible requirements of 
filtration. Section VII of the 
Development Document contains a 
discussion and tables concerning the 
effluent concentration that can be 
achieved using LS&F. Section II of the 
Development Document contains 
effluent limitation tables based on LS&F 
technology. If option 2 is selected EPA 
will use that information as well as any 
additional information submitted during 
the comment period to develop final 
effluent limitations.
X. New Source Performance Standards 
(NSPS)

The basis for new source performance 
standards (NSPS) under Section 306 of 
the Act is the best available 
demonstrated technology (BDT). New 
plants can incorporate the best and most 
efficient battery manufacturing 
processes and wastewater treatment 
technologies, and, therefore, Congress 
directed EPA to consider the best 
demonstrated process changes, inplant 
controls, and end-of-pipe treatment 
technologies to reduce pollution to the 
maximum extent feasible.

EPA considered a number of options 
for selection of NSPS technology. 
Options included those discussed under 
BAT. Each of these options are set forth 
in the proposed Development Document 
in Sections X and XI, and the costs are

discussed in Section VIII. The options 
selected for proposal are outlined 
below. A s discussed in the Economic 
Impact Analysis, none of the options 
would present barriers to entry by new 
plants in the industry.
Cadmium Subcategory NSPS Selection

EPA has selected the equivalent of 
BAT option 4 as the basis for proposed 
NSPS effluent standards. This option 
was selected because it achieves zero 
discharge of toxic pollutants and has 
been adequately demonstrated in the 
industry. As was discussed under BAT, 
implementation of the technology at 
new plants will not result in retrofit cost 
problems.

Three of 10 active plants in this 
subcategory achieve zero discharge of 
wastewater pollutants. Two plants 
achieve zero discharge through 
manufacturing process selection using 
essentially dry manufacturing processes. 
The third plant achieves zero discharge 
by the effective use of water 
conservation practices within the 
process and by sophisticated (ion 
exchange and distillation) wastewater 
treatment that totally recycles the 
treated wastewater to the 
manufacturing processes. This plant 
recently converted from being one of the 
most water-consumptive and 
wastewater-discharging plants, on a 
production normalized basis, to 
achieving zero discharge. Clearly zero- 
discharge technology has been 
demonstrated in this subcategory.

The Agency recognizes that the 
selected NSPS may impose high costs 
and that there may be other 
technologies that will achieve nearly 
equivalent pollutant removals at lower 
costs. The Agency will consider, and 
invites comments on, alternate 
technologies that may achieve 
substantial removals of pollutants at a 
lower cost.
Calcium Subcategory NSPS Selection

EPA has selected reuse of 
wastewaters from heat paper production 
after settling, and reuse following lime, 
settle and filtration technology for cell 
testing wastewaters as the basis for 
proposed NSPS. This option was 
selected because it achieves zero 
discharge of toxic pollutants, and a cost

savings results from the recycling of 
process materials that result from the 
closed loop in heat paper production. 
Holding tanks are used instead of 
implementing a complete treatment 
system. One of the three plants active in 
this subcategory already achieves zero 
discharge.
Lead Subcategory NSPS Selection

EPA has selected the equivalent of 
BAT option 4 as the basis for proposed 
NSPS. This option includes flow 
reduction for the processes that cannot 
achieve zero discharge, lime and 
carbonate precipitation, filtration, 
reverse osmosis, and sulfide 
precipitation and filtration. The option 
was selected because it achieves 
maximum pollutant reduction for the 
subcategory. Also, the difficulties 
encountered with the sulfide system can 
be adequately and economically dealt 
with at new plants. As an alternative to 
flow reduction and treatment new plants 
can select dry manufacturing processes 
and water conservation practices and 
can achieve zero discharge.

The Agency recognizes that the 
selected NSPS may impose high costs 
and that there may be other 
technologies that will achieve nearly 
equivalent pollutant removals at lower 
costs. The Agency will consider, and 
invites comments on, alternate 
technologies that may achieve 
substantial removals of pollutants at a 
lower cost.
Leclanche Subcategory NSPS Selection

EPA has selected in-process controls, 
treatment, and recycle to achieve zero 
discharge of toxic pollutants as the basis 
for proposed NSPS. Twelve of the 19 
plants active in the subcategory already 
achieve zero discharge by practicing 
water conservation and recycle, and 
using dry manufacturing processes.

Lithium Subcategory NSPS Selection

EPA has selected reusing wastewater 
from heat paper production after 
settling; aeration and lime and settle 
technology for air scrubber 
wastewaters; and lime, settle and 
filtratiorj technology for other 
wastewaters, as the basis for proposed 
NSPS. This option was selected 
because, for heat paper production, it 
achieves zero discharge of toxic 
pollutants and also provides maximum 
pollutant reduction for cathode 
preparation and other process 
wastewaters. A cost savings results 
from the recycling of process materials 
that result from the closed loop in heat 
paper production. Holding tanks are 
used instead of implementing a complete
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treatment system. Two of the seven 
active plants in the subcategory achieve 
zero discharge by choice of 
manufacturing processes. Many 
alternatives can be considered when 
constructing a new plant.

Magnesium Subcategory NSPS 
Selection

EPA has selected reusing wastewaters 
for heat paper production after settling; 
aeration and lime and settle technology 
for air scrubber wastewaters; lime, 
settle and filtration technology for other 
wastewaters; and permanganate' 
oxidation pretreatment for silver 
chloride cathodes as the basis for 
proposed NSPS. This option was 
selected because, for heat paper 
production, it achieves zero discharge of 
toxic pollutants, and also provides 
maximum pollutant reduction for 
cathode preparation and other process 
wastewaters. The closed loop in heat 
paper production also results in a cost 
savings due to the recycling of process 
materials. Also, holding tanks are used 
instead of implementating a complete 
treatment system. Four of the eight 
active plants in this subcategory achieve 
zero discharge by choice of 
manufacturing processes. Many 
alternatives can be considered when 
constructing a new plant.
Zinc Subcategory NSPS Selection

EPA has selected the equivalent of 
BAT option 4 as the basis for proposed 
NSPS. This option, which includes flow 
reduction, lime precipitation, filtration, 
and reverse osmosis with sulfide 
precipitation and filtration of the reverse 
osmosis brine, achieves maximum 
pollutant reduction for the subcategory. 
The difficulties encountered with the 
sulfide system can be dealt with 
adequately and economically at new 
plants.

The Agency recognizes that the 
selected NSPS may impose high costs 
and that there may be other 
technologies that will achieve nearly 
equivalent pollutant removals at lower 
costs. The Agency will consider, and 
invites comment^on, alternate 
technologies that may achieve 
substantial removals of pollutants at a 
lower cost.

XI. Pretreatment Standards for Existing 
Sources (PSES)

Section 307(b) of the Act requires EPA 
to promulgate pretreatment standards 
for existing sources (PSES), which must 
be achieved within three years of 
promulgation. PSES are designed to 
prevent the discharge of pollutants 
which pass through, interfere with, or 
are otherwise incompatible with the

operation of Publicly Owned Treatment 
Works (POTW). The legislative history 
of the 1977 Act indicates that 
pretreatment standards are to be 
technology-based and analogous to the 
best available technology for removal of 
toxic pollutants. The general 
pretreatment regulations can be found at 
40 CFR Part 403. (See, 43 FR 27736, June 
26,1978 and 46 FR 9404, January 28, 
1981.)

Before proposing pretreatment 
standards, the Agency examines 
whether the pollutants discharged by 
the industry pass through the POTW or 
interfere with the POTW operation or its 
chosen sludge disposal practices. In 
determining whether pollutants pass 
through a POTW, the Agency compares 
the percentage of a pollutant removed 
by POTW with the percentage removed 
by direct dischargers applying BAT. A 
pollutant is deemed to pass through the 
POTW when the average percentage 
removed nationwide by well-operated 
POTW meeting secondary treatment 
requirements is less than the.percentage 
removed by direct dischargers 
complying with BAT effluent limitations 
guidelines for that pollutant.

This approach to the definition of pass 
through satisfies two competing 
objectives set by Congress: That 
standards for indirect dischargers be 
equivalent to standards for direct 
dischargers, while, at the same time, 
that the treatment capability and 
performance of the' POTW be recognized 
and taken into account in regulating the 
discharge of pollutants from indirect 
dischargers. Rather than compare the 
mass or concentration of pollutants 
discharged by the POTW with the mass 
or concentration discharged by a direct 
discharger, the Agency compares the 
percentage of the pollutants removed by 
the plant with the POTW removal. The 
Agency takes this approach because a 
comparison of mass or concentration of 
pollutants in a POTW effluent with 
pollutants in a direct discharger’s 
effluent would not take into account the 
mass of pollutants discharged to the 
POTW from nonindustrial sources nor 
the dilution of the pollutants in the 
POTW effluent to lower concentrations 
from the addition of large amounts of 
nonindustrial wastewater.

In the battery manufacturing category, 
the Agency has concluded that the 
pollutants-that would be regulated 
(primarily toxic metals) under these 
proposed standards pass through the 
POTW. The average percentage of these 
pollutants removed by POTW 
nationwide ranges from 30 to 80 percent, 
whereas the percentage that can be . 
removed by a battery manufacturing 
direct discharger applying BAT is

expected to be over 99 percent. 
Accordingly, these pollutants pass 
through POTW.

In addidion, toxic metals are not 
degraded in the POTW; they either pass 
through or are removed in the sludge. 
The presence of highly toxic metals 
discharged from a battery plant in the 
POTW sludge may limit a POTW’s 
chosen sludge disposal method. For 
example, a major pollutant discharged 
by battery plants is cadmium. Under 
EPA’s Criteria for Classification of Solid 
Waste Disposal Facilities and Practices, 
the application of POTW sludge to land 
used for the production of food-chain 
crops is restricted when the sludge 
contains significant levels of cadmium.

The pretreatment options considered 
are parallel to BPT and the BAT options 
described in Sections IX and X of the 
Development Document, and previously 
described under BAT for the Cadmium, 
Lead, and Zinc subcategories. PSES-O is 
the equivalent of BPT technology and 
PSES 1-4 are the equivalent of BAT 
technology options 1-4. These 
subcategories and the Leclanche and 
magnesium subcategories are discussed 
below. No PSES are proposed for the 
Calcium and Lithium subcategories 
because the amount and toxicity of the 
discharges from these subcategories do 
not justify developing national 
standards.

The mass limitations set forth as PSES 
are presented here as the only method of 
designating pretreatment standards. 
Regulation on the basis of concentration 
only is not appropriate because 
concentration-based standards do not 
restrict the total quantity of pollutants 
discharged. Flow reduction is a 
significant part of the model technology 
for pretreatment because it reduces the 
amount of toxic pollutants introduced 
into a POTW. Therefore, the Agency is 
not proposing concentration-based 
pretreatment standards.

To comply with PSES, EPA estimates 
that total capital investment would be 
$25.0 million and that annual costs 
would be $6.2 million, including interest 
and depreciation. Section VIII of the 
Development Document explains the 
basis for these costs. EPA predicts no 
plant closures resulting from this 
regulation. The Economic Impact 
Analysis assesses the economic 
impacts. No changes in industry 
production capacity are expected as a 
result of these pretreatment standards.

EPA is proposing that the deadline for 
compliance with PSES in this regulation 
be three years after promulgation. EPA 
believes this time for compliance is 
reasonable because most of the plants 
do not now have all of the required
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PSES options summarized below. above current estimates of discharge
Removals and compliance costs are and treatment in-place.

Pollutant removal (kilograms per year) Costs (dollars in

Toxics (pounds per year) Other (pounds per year) Capital Annual

6,078,968(13,401,839)
6,133,206(13,521,406)
6,136,140(13,527,873)
6,136,140(13,527,873)
6,139,506(13,535,294)

$9,363
20,394
27.320
27.320 
35,864

$3,097
5,814
6.912
6.912 

10,182

equipment in-place and this amount of 
time generally will be needed for proper 
engineering, installation and start-up of 
the treatment facilities. The Agency 
invites comments with supporting 
documentation and rationale on the 
need for this or any shorter compliance 
time.
Cadmium Subcategory PSES Selection

EPA has selected the equivalent of 
BAT option 1 for reasons discussed 
under BAT. In addition, the equivalent 
of BAT option 4 (zero discharge of 
pollutants) was rejected because 
potential product line closures were 
projected in the Economic Impact 
Analysis.

As discussed with respect to BAT 
however, EPA is continuing to give 
serious consideration to promulgating an 
option other than option 1 as a final 
regulation. In particular, the Agency is 
continuing to evaluate the requirements 
of filtration. Section VII of the 
Development Document contains a 
discussion and tables concerning the 
effluent concentrations that can be 
achieved using LS&F. Section II of the 
Development Document contains 
effluent standard tables based on LS&F 
technology.

Pollutant removals and costs of the 
PSES options are summarized below. 
Removals and compliance costs are 
above current estimates of discharge 
and treatment in place.

Pollutant removal (kilograms per year) Costs 
(dollars in 

thousands)
Toxics (pounds per year) per year) Capi

tal
An
nual

P SE S-0  27,131(59,813)..... 39,472(87,020) $446 $102
PSES-1 27,325(60,241)..... 42,730(94,203) 430 147
P SE S-2  27,340(60,275)..... 43,000(94,799) 562 189
P SE S-3  27,538(60,314)..... 43,309(95,481) 840 248
P SES-4  27,361(60,322)..... 43,363(95,599) 2,027 663

Lead Subcategory PSES Selection
EPA has selected the equivalent of 

BAT option 1 for PSES for reasons 
discussed under BAT. As discussed with 
respect to BAT however, EPA is 
continuing to give serious consideration 
to promulgating an option other than 
option 1 as a final regulation. In 
particular, the Agency is continuing to 
evaluate the requirements of filtration. 
Section VII of the Development 
Document contains a discussion and 
tables concerning the effluent 
concentrations that can be achieved 
using LS&F. Section II of the 
Development Document contains 
effluent standard tables based on LS&F 
technology.

Pollutant removals and costs of the

EPA also will consider establishing 
PSES for the final rule based on 
technologies that may impose lower 
costs than the proposed option, if it 
appears that the proposed option 1 is too 
high. The Agency is also soliciting 
comment and supporting cost and 
economic data for any 
recommendations.

Leclanche Subcategory PSES Selection
EPA has selected the use of in-process 

controls or treatment and recycle to 
achieve zero discharge of toxic 
pollutants as the basis for proposed 
PSES. No other options are proposed 
because zero discharge is common 
practice within this subcategory. Twelve 
of the 19 plants active in this 
subcategory already achieve zero 
discharge by practicing water 
conservation, recycle, and using dry 
manufacturing processes. Wastewater 
discharge is reduced by 17 million l/yr 
(5 million gal/yr), and 1,504 kg/yr (3,316 
lb/yr) of toxic pollutants (estimated 
current basis) are removed. In addition 
12,271 kg/yr (27,053 lb/yr) of other 
pollutants are removed. Compliance 
costs above estimated current treatment 
in-place are $61,000 for capital and 
$38,000 for annual.
Magnesium Subcategory PSES Selection

Option 0. PSES option 0 uses 
chromium reduction and hydroxide 
precipitation and settling for heat paper 
production; permanganate oxidation as 
intitial treatment for silver chloride 
cathode production followed by 
chemical precipitation and settling; and 
chemical precipitation and settling for 
cell testing, floor and equipment wash 
and air scrubber process wastewaters.

Option 1. PSES option 1 is the same as 
option 0 except a polishing filter to 
improve the removal of suspended 
solids and metals is added on to the 
heat paper production system.

Option 2. PSES option 2 includes a 
settling and holding tank for heat paper 
production which allows for recycle and 
reuse of process solids and 
wastewaters. Also a polishing filter to 
improve the removal of suspended 
solids and metals is added on to the

silver cathode, cell testing and floor and 
equipment process wastewaters. Air 
scrubber wastewater treatment is the 
same as option 0.

Option 3. PSES option 3 is the same as 
option 2 for heat paper production. 
Permanganate oxidation is replaced by 
carbon adsorption for silver chloride 
production, but otherwise the treatment 
is identical to option 2 for silver chloride 
cathode, cell testing and floor and 
equipment process wastewaters. A 
polishing filter is added on to air 
scrubber process wastewater system.

The effluent reduction benefits of the 
PSES options were evaluated in making 
a selection of PSES. This evaluation 
resulted in the selection of an 
alternative option which is a 
combination of option 0 and 2. EPA has 
selected recycle and reuse of heat paper 
production solids and wastewaters 
(option 2), pretreatment with 
permanganate oxidation for silver 
chloride cathode wastewaters (option 0), 
and lime and settle end-of-pipe 
treatment for other wastewaters (option 
0) as the basis for proposed PSES. This 
alternative option was selected because 
it provides protection of the 
environment consistent with process 
treatment effectiveness, and the 
recycling of process materials closed 
loop in heat paper production results in 
a cost savings. Pollutant removals 
(above estimated current) of the 
selected PSES is the removal of 97 kg/yr 
(214 lb/yr) of toxic pollutants and 1018 
kg/yr (2244 lb/yr) of other pollutants. 
Compliance costs above treatment in- 
place is $28,000 capital and $12,000 
annual. No plant closures are projected.

Zinc Subcategory PSES Selection
EPA has selected the equivalent of 

BAT option 1 for PSES for reasons 
discussed under BAT. No economic 
impacts are projected for any PSES 
option. As discussed with respect to 
BAT however, EPA is continuing to give 
serious consideration to promulgating an 
option other than option 1 as a final 
regulation. In particular, the Agency is 
continuing to evaluate requirements of 
filtration. Section VII of the 
Development Document contains a
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discussion and tables concerning the 
effluent concentrations that can be 
achieved using LS&F. Section II of the 
Development Document contains 
effluent standards tables based on LS&F 
technology.

Pollutant removals and costs of the 
PSES options are summarized below. 
Removals and compliance costs are 
above current estimates of discharge 
and treatment in place.

Pollutant removal (kilograms per year) Costs (dollars in

Toxics (pounds per 
year)

Other (pounds 
per year)

thousand)

Capital Annual

P SES-0
3,665(8,079).......... 2,643(5,827) 349 119

PSES-1
3,729(8,221).......... 3,543(7,811) 468 135

P SES-2
3,734(8,232).......... 3,598(7,933) 548 215

P SES-3  3,739 
(8,244)...................... 3,609(7,957) 548 215

P SE S-4
3,742(8,250) ........... 3,679(81,808) 739 341

XII. Pretreatment Standards for New 
Sources (PSNS)

Section 307(c) of the Act requires EPA 
to promulgate pretreatment standards 
for new sources (PSNS) at the same time 
that it promulgates NSPS. New indirect 
dischargers will produce wastes having 
the same pass-through problems that 
existing dischargers have. New indirect 
dischargers, like new direct dischargers, 
have the opportunity to incorporate the 
best available demonstrated 
technologies including process changes, 
in-plant controls, and end-of-pipe 
treatment technologies, and to use plant 
site selection to ensure adequate 
treatment system installation.

The PSNS treatment options 
considered are identical to the NSPS 
options. As in the case of existing 
sources, the pollutants considered for 
regulation under PSNS pass through 
POTW. For PSNS the Agency is 
proposing the same treatment options as 
for NSPS. The selected options will not 
create barriers to entry, as is discussed 
in the Economic Impact Analysis.

The Agency recognizes that the 
selected PSNS may impose high costs 
and that there may be other 
technologies that will achieve nearly 
equivalent pollutant removals at lower 
costs. The Agency will consider, and 
invites comments on, alternate 
technologies that may achieve 
substantial removals of pollutants at a 
lower cost.

The mass standards set forth as PSNS 
are presented here as the only method of 
designating pretreatment standards. 
Regulation on the basis of concentration 
is not adequate because concentration- 
based standards do not restrict the total 
quantity of pollutants discharged. Flow

reduction is a significant part of the 
model technology for pretreatment 
because it reduces the amount of toxic 
pollutants introduced into a POTW. 
Therefore, the Agency is not proposing 
concentration-based pretreatment 
standards.

XIII. Best Conventional Technology 
(BCT) Effluent Limitations

The 1977 amendments added Section 
301(b)(2)(E) to the Act, establishing 
“best conventional pollutant control 
technology” (BCT) for discharges of 
conventional pollutants from existing 
industrial point sources. Conventional 
pollutants are those defined in Section 
304(a)(4)—biological oxygen demanding 
pollutants (BODs), total suspended 
solids (TSS), fecal coliform, and pH— 
and any additional pollutants defined by 
the Administrator as “conventional.” On 
July 30,1979, EPA added oil and grease 
to the conventional pollutant list (44 FR 
44501).

BCT is not an additional limitation but 
replaces BAT for the control of 
conventional pollutants. In addition to 
other factors specified in section 
304(b)(4)(B), the Act requires that BCT 
limitations be assessed in light of a two 
part “cost-reasonableness” test, (see 
American Paper Institute v. EPA, 660
F.2d 954 4th Cir. 1981.) The first test 
compares the cost for private industry to 
reduce its conventional pollutants with 
the costs to POTW for similar levels of 
reduction in their discharge of these 
pollutants. The second test examines the 
cost-effectiveness of additional 
industrial treatment beyond BPT. EPA 
must find that limitations are 
"reasonable” under both tests before 
establishing them as BCT. In no case 
may BCT be less stringent than BPT.

EPA published its methodology for 
carrying out the BCT analysis on August 
29,1979 (44 FR 50732). In the case 
mentioned above, the Court of Appeals 
ordered EPA to correct data errors 
underlying EPA’s calculation of the first 
test, and to apply the second cost test. 
(EPA had argued that a second cost test 
was not required.)

For the battery manufacturing 
category, EPA has determined that the 
BAT technology sequence (lime and 
settle following in-process flow 
reduction) is capable of removing 
significant amounts of conventional 
pollutants. However, EPA has not yet 
promulgated a revised BCT methodology 
in response to the American Paper 
Institute v. EPA decision mentioned 
earlier. Thus, EPA is deferring a decision 
on appropriate BCT limitations.

XIV. Regulated pollutants
The basis upon which the controlled 

pollutants were selected, as well as the 
general nature and environmental 
effects of these pollutants, are set out in 
Sections V, VI, IX and X and XII of the 
Development Document Some of these 
pollutants are designated toxic under 
Section 307(a) of the Act. The Agency 
has deleted the following three 
pollutants from the toxic pollutant list: 
dichlorodifluroromethane, January 8, 
1981, (44 FR 2266);
trichlorofluoromethane, January 8,1981, 
(46 FR 2266); and bis-(chloromethyl) 
ether, February 4,1981, (46 FR 10723).
A. BPT

The pollutants and pollutant 
properties regulated by the BPT 
limitations are cadmium, chromium, 
cobalt, copper, cyanide, iron, lead, 
manganese, mercury, nickel, silver, zinc, 
TSS, oil and grease, and pH. Not all of 
these pollutants are controlled in all 
subcategories; regulation is established 
only where subcategories will be 
regulated and the pollutant appears in 
significant amounts in the raw waste. 
The discharge is controlled by maximum 
daily and monthly average mass effluent 
limitations stated in milligrams (mg) of 
each pollutant per kilogram (kg) of 
production normalizing parameter per 
process.

B. BAT and NSPS
The pollutants specifically limited by 

BAT and NSPS are cadmium, chromium, 
cobalt, copper, cyanide, iron, lead, 
manganese, mercury, nickel, silver, and 
zinc. In addition NSPS controls COD, 
TSS, oil and grease, and pH. Not all of 
these pollutants are controlled in each 
of the subcategories; regulation is 
established only where the pollutant 
appears in significant amounts in the 
raw waste. For new sources in the 
lithium and magnesium subcategories, 
EPA is proposing a TSS limitation to 
control asbestos. The analytical method 
used for screening analysis to determine 
the concentration of asbestos is not an 
approved EPA method and though the 
method is the most viable one available, 
there are serious concerns as to its 
precision and accuracy. Accordingly, 
asbestos (chrysotile) will be controlled 
at NSPS by the limitations on TSS. 
Compliance with the TSS limitation will 
assure removal of suspended solids 
which will include the removal of 
asbestos fibers. The use of TSS as an 
indicator for asbestos removal has been 
demonstrated in the Development 
Document supporting the Ore Mining 
and Dressing Point Source Category (40 
CFR 434).
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Discharge is controlled by maximum 
daily and monthly average mass effluent 
limitations stated in mg of each 
pollutant per kg of production 
normalizing parameter per process.

C. PSES and PSNS 
The pollutants regulated at PSES and 

PSNS are the same as those limited by 
BAT and NSPS, respectively, except that 
iron, TSS, oil and grease, COD, and pH 
are not limited in pretreatment. POTW 
may use iron as a coagulant in the 
treatment process and are specifically 
designed to treat the conventional 
pollutants, including oxygen demand. 
Not all of the pollutants are controlled in 
all subcategories; regulation is 
established only where subcategories 
will be regulated and the pollutant 
appears in a significant concentration in 
the raw waste.

Appendix B to this notice contains a 
tabulation for each subcategory of the 
toxic pollutants that are limited by this 
regulation.
XV. Pollutants and Subcategories Not 
Regulated

The Settlement Agreement contains 
provisions authorizing the exclusion* 
from regulation, in certain instances, of 
toxic pollutants and industry 
subcategories.

Paragraph 8(a)(iii) of the Revised 
Settlement Agreement allows the 
Administrator to exclude from 
regulation specific pollutants not 
detectable by Section 304(h) analytical 
methods or other state-of-the-art 
methods. The toxic pollutants not 
detected and therefore, excluded from 
regulation are listed for each 
subcategory in Appendix C to this 
notice.

Paragraph 8(a)(iii) of the Revised 
Settlement Agreement allows the 
Administrator to exclude from 
regulation toxic pollutants detected in 
amounts too small to be effectively 
reduced by technologies known to the 
Administrator. Appendix D to this 
notice lists the toxic pollutants in each 
subcategory that were detected in the 
effluent in amounts that are at or below 
the nominal limit of analytical 
quantification which are too small to be 
effectively reduced by technologies and 
that are therefore excluded from 
regulation.

Paragraph 8(a)(iii) also allows the 
Administrator to exclude from 
regulation toxic pollutants that are 
detectable from only a small number of 
sources within the subcategories and 
are uniquely related to those sources. 
Appendix E to this notice lists for each 
subcategory the toxic pollutants which 
were detected in the effluents of only

one plant and are uniquely related to 
only that plant, and are not related to 
the manufacturing processes under 
study.

Paragraph 8(a)(iii) also allows the 
Administrator to exclude from 
regulation toxic pollutants present in 
amounts too small to be effectively 
reduced by technologies considered 
applicable to the category. Appendix F 
lists those toxic pollutants which are not 
treatable using technologies considered 
applicable to the category.

Paragraph 8(a) (iii) also allows the 
Administrator to exclude from 
regulation specific pollutants which will 
be effectively controlled by the 
technologies upon which are based 
other effluent limitations and guidelines, 
standards of performance or 
pretreatment standards. The toxic 
pollutants considered for regulation, but 
excluded from control because adequate 
protection is now provided by this 
regulation through the control of other 
pollutants, are listed for each 
subcategory in Appendix G of this 
notice.

Paragraph 8(a)(iv) and 8(b) (ii) of the 
Revised Settlement Agreement allow the 
Administrator to exclude from 
regulation subcategories for which the 
amount and the toxicity of pollutants in 
the discharge does not justify 
developing national regulations. Some 
subcategories of the battery 
manufacturing industry meet this 
provision and are excluded from some 
parts of this regulation. These 
subcategories are listed in Appendix G 
to this notice. The nuclear subcategory 
is excluded from all regulation since 
there are no currently operating plants 
and plans are not being made to resume 
production. For BPT and BAT, four 
subcategories are excluded. Currently 
there are no direct dischargers in the 
calcium Leclanche, or magnesium 
subcategories. The amount and toxicity 
of direct pollutant dischagres (less than 
100 lb/yr of toxic pollutants) in the 
lithium subcategory does not justify 
developing national regulations. For 
PSES, two subcategories are excluded. 
Currently the amount and toxicity of 
pollutants discharged (less than lb./yr of 
toxic pollutants) in the calcium and 
lithium subcategories do not justify 
developing national regulations.

XVI. Cost and Economic Impact
Executive Order 12291 requires EPA 

and other agencies to perform regulatory 
impact analyses of major regulations. 
Major rules impose an annual cost to the 
economy of $100 million or more or meet 
other economic impact criteria. The 
proposed regulation for battery 
manufacturing is not a major rule and

therefore does not require a formal 
regulatory impact analysis. This 
proposed rulemaking satisfies the 
requirement of the Executive Order for a 
non-major rule. The Agency’s regulatory 
strategy considered both the cost and 
the economic impacts of the proposed 
rulemaking.

The economic impact assessment is 
presented in Economic Impact Analysis 
o f Proposed Effluent Standards and 
Limitations for the Battery 
Manufacturing Industry, EPA 440/2- 
082-002. This report details the 
investment and annual costs for the 
industry as a whole and for typical 
plants covered by the proposed 
regulation. Compliance costs are based 
on engineering estimates of capital 
requirements for the effluent control 
systems described earlier in this 
preamble. Cost estimates for hazardous 
waste disposal are also included in the 
analysis. The report assesses the impact 
of effluent control costs in terms of price 
changes, production changes, plant 
closures, employment effects, and 
balance of trade effects. These impacts 
are discussed in the report for each of 
the regulatory option. Many of the data 
used in the Economic Impact Analysis 
report are primarily from 1977, with 
some of the data updated where 
possible. The Agency plans to further 
update much of the industry background 
data before promulgation.

EPA has identified 258 facilities that 
produce the types of batteries covered 
by this regulation. Total investment for 
BAT and PSES is estimated to be $24.8 
million, with annual costs of $6.4 
million, including depreciation and 
interest. These costs are expressed in 
1982 dollars and are based on the 
determination that plants will move 
from existing treatment to either BAT or 
PSES. No significant economic impacts 
(e.g., plant closures or unemployment) 
are projected as a result of compliance 
costs for this regulation. Maximum price 
increases if all costs were passed on to 
consumers are small, ranging from 0.04 
to 0.3 percent. Balance of trade effects 
are insignificant.

In order to measure the potential 
economic impacts, the industry was 
subcategorized by the type of battery 
product, described by a cathode-anode 
pair. The analytical approach included a 
screening analysis to identify plants 
with potentially significant impacts, 
followed by financial analysis of 
individual plants. The plant-by-plant 
analysis focuses on profitability and 
capital requirements. Both 
characteristics are examined through 
standard financial analysis techniques. 
Plant closure determinations are based
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primarily on measures of financial 
performance such as return on assets, 
internal rate of return, and compliance 
investment cost.

In addition, EPA has conducted an 
analysis of the incremental removal cost 
per pound equivalent for each of the 
proposed technology based options. A 
pound equivalent is calculated by 
multiplying the number of pounds of 
pollutant discharged by a weighting 
factor for that pollutant. The weighting 
factor is equal to the water quality 
criterion for a standard pollutant 
(copper), divided by the water quality 
criterion for the pollutant being 
evaluated. The use of “pound 
equivalent” gives relatively more weight 
to removal of more toxic pollutants.
Thus for a given expenditure, the cost 
per pound equivalent removed would be 
lower when a highly toxic pollutant is 
removed than if a less toxic pollutant is 
removed. This analysis entitled “Cost 
Effectiveness Analysis” is included in 
the record of this rulemaking. EPA 
invites comments on the methodology 
used in this analysis.

BPT. BPT regulations are proposed for 
direct dischargers in three technical 
subcategories: zinc, cadmium, and lead. 
These regulations will affect 23 
facilities. Investment costs for BPT are 
$0.9 million; total annual costs are $0.4 
million. There are no significant 
economic impacts projected as a result 
of BPT.

BAT

BAT regulations are proposed for 
direct dischargers in the same three 
subcategories. To comply directly with 
BAT twenty-three facilities will incur 
investment costs of $2.8 million and 
annual costs of $0.8 million. These 
regulations, as proposed, do not result in 
significant economic impacts. *
PSES

Pretreatment standards are proposed 
for indirect dischargers in five technical 
subcategories: Leclanche, zinc, 
cadmium, magnesium, and lead. 
Investment costs for 131 facilities are 
$25.0 million; total annualized costs are 
$6.2 million. There are no plant closures 
projected as a result of PSES.
NSPS and PSNS

Battery manufacturing appears to be 
growing at a rate slightly greater than 
that of the GNP. The industry is 
experiencing technological advances 
and appears to be following a long-term 
trend towards fewer and larger plants. 
Regulations for new sources are not 
expected to significantly discourage 
entry into the industry or result in any

differential economic impacts to new 
plants.

Regulatory Flexibility Analysis
Pub. L. 96-354 requires EPA to prepare 

an Initial Regulatory Flexibility Analysis 
for all proposed regulations that have a 
significant impact on a substantial 
number of small entities. The analysis 
may be conducted in conjuction with or 
as part of other Agency analyses. A 
small business analysis for this industry 
is included in the economic impact 
analysis.

Value of production is the primary 
variable used to distinguish firm size. 
The smallest size category includes 63 
facilities (24 percent of the total) with 
annual revenues of less than $1 million 
each. The Agency invites comment on 
this size definition. Annual BAT and 
PSES compliance costs for these small 
plants are $170 thousand, and 
investment costs are $482 thousand. The 
economic analysis details the impacts 
associated with this proposed rule and 
with the other regulatory options the 
Agency considered. For this proposed 
rulemaking, there are no significant 
impacts on small firms; therefore, a 
formal Regulatory Flexibility Analysis is 
not required.

XVII. Non-Water Quality Aspects of 
Pollution Control

The elimination or reduction of one 
form of pollution may aggravate other 
environmental problems. Therefore, 
Sections 304(b) and 306 of the Act 
require EPA to consider the non-water 
quality environmental impacts 
(including energy requirements) of 
certain regulations. In compliance with 
these provisions, EPA has considered 
the effect of this regulation on air 
pollution, solid waste generation, and 
energy consumption. This proposal was 
circulated to and reviewed by EPA 
personnel responsible for non-water 
quality environmental programs. While 
it is always difficult to balance pollution 
problems against each other and against, 
energy utilization, EPA is proposing 
regulations that it believes best serve 
often competing national goals.

The following are the non-water 
quality environmental impacts 
associated with the proposed regulatons 
and are discussed in Section VIII of the 
Development Document:
A. A ir Pollution

Imposition of BPT, BAT, NSPS, PSES, 
and PSNS will not create any 
substantial air pollution problems.
B. Solid Waste

EPA estimates that battery 
manufacturing plants generate a total of

18,960 kkg of solid waste per year from 
manufacturing process operations, and 
an indeterminate amount of solid waste 
from wastewater treatment. Wastewater 
treatment sludges contain toxic metals 
including cadmium, chromium, copper, 
lead, mercury, nickel, silver, and zinc.

EPA estimates that the proposed BPT 
limitations will contribute an additional 
9,176 kkg per year of solid wastes. 
Proposed BAT and PSES will contribute 
approximately 54,280 kkg per year.
These sludges will necessarily contain 
additional quantities (and 
concentrations) of toxic metal 
pollutants.

Some solid wastes, including some 
wastewater treatment sludges, may be 
hazardous under the regulations 
implementing subtitle C of the Resource 
Conservation and Recovery Act 
(RCRA). Under those regulations, 
generators of these wastes must test the 
wastes to determine whether they meet 
any of the characteristics of hazardous 
waste (see 40 CFR § 262.11,45 FR 33142- 
331143 (May 19,1980)). The Agency may 
also list these sludges as hazardous 
(toxic and reactive) pursuant to 40 CFR 
261.11 (45 FR 33121 (May 19,1980).

Wastes identified as hazardous come 
within the scope of RCRA’s “cradle to 
grave” hazardous waste management 
program, requiring regulation from the 
point of generation to point of final 
disposition. EPA’s generator standards 
would require generators of battery 
manufacturing wastes to meet 
Containerization, labeling, 
recordkeeping, and reporting 
requirements; if they dispose of wastes 
off-site, battery manufacturers would 
have to prepare a manifesto that tracks 
the movement of the wastes from the 
generator’« premises to a permitted off
site treatment, storage, or disposal 
facility. (See 45 FR 33143, May 19,1980.) 
The transporter regulations require 
transporters of battery manufacturing 
wastes to comply with the manifest 
system to assure that the wastes are 
delivered to a permitted facility. (See 
45 FR 33151-33152 (May 19,1980).
Finally, RCRA regulations establish 
standards for hazardous waste 
treatment, storage and disposal facilities 
allowed to receive such wastes.

Even if these wastes are not identified 
as hazardous, they still are subject to 
disposal in compliance with the subtitle 
D landfill standards, implementing 
S4004 of RCRA. (See 44 FR 53438, 
September 13,1979.)

The economic impact assessment 
used preliminary estimates ($287,000 
1978 dollars) of costs associated with 
compliance of RCRA regulations. This 
assessment, which considered both
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manufacturing process solid wastes and 
wastewater treatment sludges, indicated 
that the costs do not result in any 
additional economic impacts. A more 
recent and detailed analysis of solid 
wastes generated by battery 
manufacturers indicates that annual 
costs for compliance with RCRA 
($140,000,1978 dollars) are less than 
those used in the economic assessment.

For the total category, solid wastes 
were costed as being subject to the full 
RCRA requirements for hazardous 
wastes in the detailed analysis if the 
wastes had hazardous characteristics as 
defined under Subtitle C of RCRA and if 
the total amounts of hazardous waste 
generated at a manufacturing site 
exceeded 1,000 kg (2,200 lb) per month. 
Costs were separated for hazardous 
wastewater treatment sludges and 
manufacturing process wastes (spent 
concentrated solutions, reject batteries, 
and raw material trimmings). The 
analysis concluded that only seven 
plants in the category would incur costs 
from wastewater treatment sludges. The 
total category annual cost for RCRA 
disposal of hazardous wastewater 
treatment sludges generated as a result 
of this regulation for existing plants is 
estimated at $34,000 1978 dollars. No 
impact on the category is anticipated 
from handling hazardous wastewater 
treatment sludges. Costs for new 
sources are expected to be similar or 
less than the costs for existing plants 
because of the alternatives available for 
a new plant. v
C. Energy Requirements

The battery industry in 1977 used 
about 1.16 billion kilowatt hours of 
energy. This regulation does not 
significantly affect the energy 
requirements of the industry. EPA 
estimates that the achievement of 
proposed BPT effluent limitations will 
result in a net increase in electrical 
energy consumption of approximately
0.24 million kilowatt-hours per year. 
Proposed BAT limitations are projected 
to add another 0.17 million kilowatt- 
hours to electrical energy consumption.

The Agency estimates that proposed 
PSES will result in a net increase in 
electrical energy consumption of 
approximately 0.91 million kilowatt- 
hours per year.

The energy requirements for NSPS 
and PSNS are estimated to be similar to 
energy requirements for BAT. More 
accurate estimates are difficult to make 
because projections for new plant 
construction are variable.
XVIII. Best Management Practices

Section 304(e) of the Clean Water Act 
authorizes the Administrator to

prescribe "best management practices” 
(BMP), described under Authority and 
Background. EPA is not now considering 
promulgating BMP specific to the battery 
manufacturing category.

XIX. Upset And Bypass Provisions
An issue of recurrent concern has 

been whether industry guidelines should 
include provisions authorizing 
noncompliance with effluent limitations 
during periods of "upset” or “bypass.”
An upset, sometimes called an 
“excursion,” is unintentional. 
noncompliance occurring for reasons 
beyond the reasonable control of the 
permittee. It has been argued that an 
upset provision in EPA’s effluent 
limitations guidelines is necessary 
because such upsets will inevitably 
occur due to limitations in even properly 
operated control equipment. Because 
technology-based limitations are to 
require only what technology can 
achieve, it is claimed that liability for 
such situations is improper. When 
confronted with this issue, courts have 
been divided on the question of whether 
an explicit upset or excursion exemption 
is necessary or whether upset or 
excursion incidents may be handled 
through EPA’s exercise of enforcement 
discretion. Compare Marathon Oil Co. v. 
EPA, 564 F. 2d 1253 (9th Cir. 1977) with 
W eyerhaeuser v. Costle, supra and Corn 
Refiners Association, etal. v. Costle,
No. 78-1069 (8th Cir., April 2,1979). See 
also American Petroleum Institute v. 
EPA, 540 F.2d 1023 (10th Cir. 1976); CPC 
International, Inc. v. Train, 540 F.2d 1320 
(8th Cir. 1976); FM C Corp. v. Train, 539
F.2d 973 (4th Cir. 1976).

While an upset is an unintentional 
episode during which effluent limits are 
exceeded, a bypass is an act of 
intentional noncompliance during which 
waste treatment facilities are 
circumvented in emergency situations. 
Bypass provisions have, in the past, 
been included in NPDES permits.

EPA has determined that both upset 
and bypass provisions should be 
included in NPDES permits, and has 
recently promulgated NPDES regulations 
that include upset and bypass permit 
provisions. (See 40 CFR 122.60 and 45 FR 
33290, May 19,1980.) The upset 
provision establishes an upset as an 
affirmative defense to prosecution for 
violation of technology-based effluent 
limitations. The bypass provision 
authorizes bypassing to prevent loss of 
life, personal injury, or severe property 
damage. Permittees in battery 
manufacturing will be entitled to the 
general upset and bypass provisions in 
NPDES permits. Thus these proposed 
regulations do not address these issues.

XX. Variances and Modifications

Upon the promulgation of final 
regulations, the numerical effluent 
limitations for the appropriate 
subcategory must be applied in all 
Federal and State NPDES permits 
thereafter issued to battery 
manufacturing direct dischargers. In 
addition, on promulgation, the 
pretreatment limitations are directly 
applicable to indirect dischargers.

For the BPT effluent limitations, the 
only exception to the binding limitations 
is EPA’s “fundamentally different 
factors” variance. See E. I. duPont de 
Nemours and Co. v. Train, 430 U.S. 112 
(1977); W eyerhaeuser Co. v. Costle, 
supra; EPA v. National Crushed Stone 
Association, et al U.S. (No. 79-770, 
decided December 2,1980). This 
variance recognizes that there may be 
factors concerning a particular 
discharger that are fundamentally 
different from the factors considered in 
this rulemaking. This variance clause 
was originally set forth in EPA’s 1973- 
1976 industry regulations. It now will be 
included in the general NPDES 
regulations and will not be included in 
the battery manufacturing or other 
specific industry regulations. See the 
NPDES regulation, 40 CFR 125, Subpart 
D, 44 FR 32854, 32893 (June 7,1979) and 
45 FR 33512 (May 19,1980) for the text 
and explanation of the "fundamentally 
different factors” variance.

Dischargers subject to the BAT 
limitations are also eligible for EPA’s 
“fundamentally different factors” 
variance. In addition, BAT limitations 
for nonconventional pollutants may be 
modified under sections 301 (c) and (g) 
of the Act. Section 301(1) precludes the 
Administrator from modifying BAT 
requirements for any pollutants which 
are on the toxic pollutant list under 
section 307(1)(1) of the Act. The 
economic modification section (301(c)) 
gives the Administrator authority to 
modify BAT requirements for 
nonconventional pollutants for 
dischargers who file a permit 
application after July 1,1977, upon a 
showing that such modified 
requirements will (1) represent the 
maximum use of technology within the 
economic capability of the owner or 
operator and (2) result in reasonable 
further progress toward the elimination 
of the discharge of pollutants. The 
environmental modification section (301
(g)) allows the Administrator, with the 
concurrence of the State, to modify BAT 
limitations for nonconventional 
pollutants from any point source upon a 
showing by the owner or operator of
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such point source satisfactory to the 
Administrator that:

(a) Such modified requirements will 
result at a minimum in compliance with 
BPT limitations or any more stringent 
limitations necessary to meet water 
quality standards;’

(b) Such modified requirements will 
not result in any additional 
requirements on any other point or 
nonpoint source; and

(c) Such modification will not interfere 
with the attainment or maintenance of 
that water quality which shall assure 
protection of public water supplies, and 
the protection and propagation of a 
balanced population of shellfish, fish, 
and wildlife, and allow recreational 
activities, in and on the water and such 
modification will not result in the 
discharge of pollutants in quantities 
which may reasonably be anticipated to 
pose an unacceptable risk to human 
health or the environment because of 
bioaccumulation, persistency in the 
environment, acute toxicity, chronic 
toxicity (including carcinogenicity, 
mutagenicity or teratogenicity), or 
synergistic propensities.

Section 301(j)(l)(B) of the Act requires 
that application for modifications under 
section 301 (c) or (g) must be filed within 
270 days after the promulgation of an 
applicable effluent guideline. Initial 
applications must be filed with the 
Regional Administrator and, in those 
States that participate in the NPDES 
Program, a copy must be sent to the 
Director of the State program. Initial 
applications to comply with 301 (j) must 
include the name of the permittee, the 
permit and outfall number, the 
applicable effluent guideline, and 
whether the permittee is applying for a 
301(c) or 301(g) modification or both. 
Applicants interested in applying for 
both must do so in their initial 
application. For further details, see 43 
FR 40859, September 13,1978.

The nonconventional pollutants 
limited under BAT in this regulation are 
cobalt, iron, and manganese. No 
regulation establishing criteria for 301(c) 
and 301(g) determinations have been 
proposed or promulgated, but the 
Agency recently announced in the April
12,1982, Regulatory Agenda plans to 
propose such regulations by December, 
1982 (47 FR 15720). All dischargers who 
file an initial application within 270 
days will be sent a copy of the 
substantive requirements for 301(c) and 
301(g) determinations once they are 
promulgated. Modification 
determinations will be considered at the 
time the NPDES permit is being 
reissued.

Pretreatment standards for existing 
sources are subject to the

“fundamentally different factors” 
variance and credits for pollutants 
removed by POTWs. (see 40 CFR 403.7, 
403.13.) Pretreatment standards for new 
sources are subject only to the credits 
provision in 40 CFR 403.7. New source 
performance standards are not subject 
to EPA’s “fundamentally different 
factors” variance or any statutory or 
regulatory modifications. (See duPont v. 
Train, supra.)
XXI. Relationship To NPDES Permits

The BPT, BAT, and NSPS limitations 
in this regulation will be applied to 
individual battery manufacturing plants 
through NPDES permits issued by EPA 
or approved State agencies under 
section 402 of the Act. The preceding 
section of this preamble discussed the 
binding effect of this regulation on 
NPDES permits, except to the extent 
that variances and modifications are 
expressly authorized, this section 
describes several other aspects of the 
interaction of these regulations and 
NPDES permits.

One matter that has been subject to 
different judicial views is the scope of 
NPDES permit proceedings in the 
absence of effluent limitations, 
guidelines, and standards. Under current 
EPA regulations, states and EPA regions 
that issued NPDES permits before 
regulations are promulgated do so'on a 
case-by-case basis on consideration of 
the statutory factors. (See US. Steel 
Corp. v. Train, 556 F. 2d 822, 844,854 7th 
Cir. 1977.) In these situations, EPA 
documents and draft documents 
(including these proposed regulations 
and supporting documents) are relevant 
evidence, but not binding, in NPDES 
permit proceedings. (See 44 FR 32854, 
June 7,1979.)

Another noteworthy topic is the effect 
of this regulation on the powers of 
NPDES permit-issuing authorities. The 
promulgation of this regulation does not 
restrict the power of any permit-issuing 
authority to act in any manner 
consistent with law or these or any 
other EPA regulations, guidelines, or 
policy For example, the fact that this 
regulation does not control a particular 
pollutant does not preclude the permit 
issuer from limiting such pollutant on a 
case-by-case basis, when necessary to 
carry out the purposes of the Act. In 
addition, to the extent that State water 
quality standards or other provisions of 
State or Federal law require limitation 
of pollutants not covered by this 
regulation (or require more stringent 
limitations on covered pollutants), such 
limitations must be applied by the 
permit-issuing authority.

One additional topic that warrants 
discussion is the operation of EPA’s

NPDES enforcement program, many 
aspects of which have been considered 
in developing this regulation. The 
agency wishes to emphasize that, 
although the Clean Water Act is a strict 
liability statute, the initiation of 
enforcement proceedings by EPA is 
discretionary (Sierra Club v. Train, 557 
F 2nd. 485, 5th Cir. 1977). EPA has 
exercised and intends to exercise that 
discretion in a manner that recognizes 
and promotes good faith compliance 
efforts.

XXII. Summary of Public Participation
In September 1980, EPA circulated a 

draft technical Development Document 
to all battery manufacturers who 
returned data collection portfolios and 
to other parties who requested it. This 
document did not include 
recommendations for effluent limitations 
and standards, but rather presented the 
technical basis for this proposed 
regulation. A meeting was held in 
Washington, D.C. on November 3,1980, 
for public discussion of comments on 
this doucment. Seven commenters 
submitted comments on six particular 
areas in the Development Document. All 
comments and responses can be found 
in the record to this rulemaking. A brief 
summary of all comments received 
follows:

1. Comment: Sulfide precipitation 
technology presents operational hazards 
to the operators and produces sludges 
that may be both toxic and reactive 
hazardous wastes.

Response: Problems associated with 
sulfide precipitation technology have 
been addressed and are discussed 
above in the discussion of the BAT lead 
subcategory.

2. Comment: Reverse osmosis 
technology has some operational 
problems which include frequent 
plugging and rupturing of the 
membranes.

Response: With the use of inadequate 
membranes and improper operation, 
reverse osmosis technology does have 
some implementation problems. 
However, by selecting the appropriate 
membranes and properly maintaining 
system pressures, both frequent plugging 
and rupturing of the membranes is 
prevented.

3. Comment: There is agreement and 
disagreement with the treatment 
effectiveness concentrations to be used 
for certain metals. One commenter did 
not agree with the mercury and zinc 
concentrations and indicated that both 
should be 0.1 mg/l. Another commenter 
did not agree with the silver number and 
indicated that it should be equal to the 
hazardous waste concentration of 0.5
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mg/l. Another commenter indicated 
support for the nickel concentration, but 
not for the cadmium concentration.

Response: For the mercury and zinc 
comments, no supportive data was 
provided; therefore, EPA will continue 
to rely on the data discussed in Section 
VII of the Development Document For 
the silver comment, a comparison of 
hazardous waste concentrations with 
effluent limits is inappropriate.
Treatment effectiveness is based on an 
extensive statistical analysis of 
treatment effectiveness data collected 
from sampling and analysis performed 
by the Agency. The use of RCRA toxic 
concentration limits is inappropriate 
because it reflects solubility of toxic 
materials under certain extraction 
processes rather than the level of 
treatment achievable by the specified 
treatment. The data base used for 
cadmium treatment has been expanded 
and the treatment effectiveness 
concentrations have changed. The 
commenter’s data support the nickel and 
cadmium concentration values used for 
proposal.

4. Comment: Concentration only, 
rather than a production-related mass of 
pollutants, should be used for 
limitations.

Response: Concentration based 
limitations do not restrict the total 
quantity of pollutants discharged since 
the flow volume is not restricted and 
may vary widely, nor are they related to 
the production rate of any specific plant. 
Concentration based limitations allow 
unlimited quantities to be discharged as 
long as the pollutants remain at or 
below a specified concentration in the 
discharge. Since it is important to limit 
the quantity of a toxic pollutant 
discharged in relationship to the size of 
the production plant, mass-based 
production related limitations are 
preferred wherever feasible.

5. Comment: The "foliar” battery is 
different from other batteries in the 
Leclanche subcategory.

Response: Although different in 
physical configuration, the “foliar” 
battery uses the same raw materials and 
generates wastewater with, 
characteristics similar to other plants in 
the Leclanche subcategory. Plants in this 
subcatetory can reuse the wastewater 
they are now treating and attain zero 
discharge.

6. Comment: Some information on 
plants should be added to the text and 
some tables; also there are some minor 
errors.

Response: Information needed for 
clarification was added; however, 
information that would release 
confidential information was not. Other
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changes and corrections were made as 
appropriate.
XXIII. Solicitation of Comments 

EPA invites and encourages public 
participation in this rulemaking. The 
Agency asks that any deficiencies in the 
record of this proposal be specifically 
addressed and particularly asks that 
suggested revisions or corrections be 
supported by data.

EPA is particularly interested in 
receiving additional comments and 
information on the following issues:

1. The Agency is continuing to seek 
additional data to support these 
proposed limitations. The treatment 
effectiveness data set forth in the 
technical Development Document are 
based on the results of Agency sampling 
of the raw wastewaters and treated 
effluents from a broad range of plants 
generating similar wastewaters. The 
Agency invites comments on the 
treatment effectiveness results, and the 
statistical analysis and underlying 
assumptions discussed in Section VII of 
the Development Document as they 
pertain to the battery manufacturing 
plants. The Agency specifically requests 
long-term sampling data [especially 
paired raw wastewater—treated 
effluent data) from battery 
manufacturing plants having well 
operated treatment systems using the 
treatment technologies relied upon for 
this regulation, and also other equally 
effective treatment technologies.

2. The Agency requests long-term 
sampling data [especially paired raw 
wastewater—treated effluent data) from 
any plants treating cadmium that use 
chemical precipitation and settling 
technology.

3. The Agency requests comments on 
the Agency’s consideration of selecting 
chemical precipitation, settling and 
filtration technology instead of only 
chemical precipitation and settling for 
the final regulation.

4. The Agency requests comments on 
the costs which might be incurred by 
existing plants for retrofitting to 
implement sulfide precipitation, in 
exchange and reverse osmosis 
technologies.

5. The Agency is considering basing 
limitations for all mercury containing 
wastewaters on sulfide precipitation 
technology for existing as well as new 
plants. The Agency solicits comments 
and data from plants in the category 
concerning the reasonableness and 
potential costs of this alternative.

6. To determine the economic impact 
of this regulation, the Agency has 
calculated the cost of installing BPT, 
BAT, PSES, NSPS, and PSNS for each 
battery manufacturing facility for which

data was available. The details of the 
estimated costs and other impacts are 
presented in Section VIII of the 
technical Development Document and in 
the Economic Impact Analysis. Based on 
these analyses, the Agency projects no 
plant closures or employment losses as 
a result of this regulation. Because the 
Agency did notjhave plant specific data 
on some financial measures as such 
data is often proprietary the Agency 
used industry-wide ranges or averages. 
The Agency invites comments on these 
analyses and projections. The Agency 
has selected and is proposing BAT,
PSES, and new source options that are 
substantially more costly than less 
stringent options. The Agency 
particularly seeks comment on whether 
this incremental cost is achievable by 
battery manufacturers; especially those 
that are small or less profitable. 
Commenters should not focus only on 
the likelihood of plant closures and 
employment losses but should also 
include data on the effects of the 
regulation on: modernization or 
expansion of production, production 
costs, the ability to finance non- 
environmental investments, product 
prices, profitability, availability of less 
costly technology and international 
competitiveness.

7. In the cost estimates the Agency 
has not considered cost savings 
particularly those associated with water 
flow reduction, process chemical and 
metal recovery^ and process 
substitution. For example, the Agency 
estimated that the water use and 
sewerage savings for indirect 
dischargers in the lead subcategory may 
amount to about one third of the cost 
estimated for flow reduction technology. 
Similarly, substantial savings appear to 
be probable in other areas such as 
energy savings, chemical savings and 
metals recovery. The Agency invites 
comments and requests that cost data 
and documentation particularly in the 
lead subcategory be submitted to the 
Agency.

8. The Agency has estimated that 
there is minimal cost impact imposed on 
the battery manufacturing category from 
dealing with hazardous wastewater 
treatment sludges resulting from the 
proposed treatment systems. The details 
of these cost estimations are outlined in 
the technical Development Document. 
The Agency invites comments on this 
conclusion and requests that 
commenters submit any relevant 
hazardous waste and sludge data, and 
cost data to the Agency.

9. Most of the existing plants in the 
battery manufacturing category 
discharge to POTW. Because battery
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wastewaters and sludges contain 
substantial amounts of toxic metals, the 
Agency invites comments and any 
supporting data concerning the 
incompatibility of battery manufacturing 
wastwaters with the POTW treatment 
systems or sludge disposition.

The proposed regulation was 
submitted to the Office of Management 
and Budget for review as required by 
Executive Order 12291.

XXIV. List of Subjects in 40 CFR Part 
461

Battery manufacturing, Water 
pollution control, Waste treatment and 
disposal.

Dated: October 29,1982.
Anne M. Gorsuch,
Administrator.
Appendix A—Abbreviations, Acronyms and 
Other Terms Used in this Notice 
Act—The Clean Water Act 
Agency—The U.S. Environmental Protection 

Agency
BAT—The best available technology 

economically achievable under section 
304(b)(2)(b) of the Act 

BCT—The best conventional pollutant 
control technology, under section 304(b)(4) 
of the Act

BDT—The best available demonstrated 
control technology processes, operating 
methods, or other alternatives, including 
where practicable, a standard permitting 
no discharge of pollutants under section 
306(a)(1) of the Act

BMP—Best management practices under 
section 304(e) of the Act 

BPT—The best parcticable control technology 
currently available under section 304(b)(1) 
of the Act

Clean Water Act—The Federal Water - 
Pollution Control Act Amendments of 1972 
(33 U.S.C. 1251 et seq.), as amended by the 
Clean Water Act of 1977 (Pub. L. 95-217) 

Direct discharger—A plant that discharges 
pollutants into waters of the United States 

Indirect discharger—A plant that introduces 
pollutants into a publicly owned treatment 
works

NPDES permit—A National Pollutant 
Discharge Elimination System permit 
issued under section 402 of the Act 

NSPS—New source performance standards 
under section 306 of the Act 

POTW—Publicly owned treatment works 
PSES—Pretreatment standards for existing 

sources of indirect discharges under 
section 307(b) of the Act 

PSNS—Pretreatment standards for new 
sources of direct discharges under section 
307(b) and (c) of the Act 

RCRA—Resource Conservation and 
Recovery Act (Pub. L. 94-580) of 1976, as 
amended.

Appendix B—Toxic Pollutants Limited by 
This Regulation
(a) Subpart A—Cadmium Subcategory 

118 Cadmium 
124 Nickel 
126 Silver

128 Zinc
(b) Subpart B—Calcium Subcategory 

116 Asbestos
119 Chromium

9(c) Subpart C—Lead Subcategory
120 Copper 
122 Lead

(d) Subpart D—Leclanche Subcategory
115 Arsenic
118 Cadmium
119 Chromium
120 Copper
122 Lead
123 Mercury
124 Nickel
125 Selenium
128 Zinc

9(e) Subpart E—Lithium Subcategory 
119 Chromium 
122 Lead

(f) Subpart F—Magnesium Subcategory 
119 Chromium
122 Lead 
126 Silver

(g) Subpart G—Zinc Subcategory
119 Chromium
121 Cyanide
123 Mercury
124 Nickel
126 Silver
128 Zinc

Appendix C—Toxic Pollutants Not Detected
(a) Subpart A—Cadmium Subcategory

001 Acenaphthene
002 Acrolein
003 Acrylonitrile
004 Benzène
005 Benzidine
006 Carbon tetrachloride

042 Bis(2-chloroisopropyl) ether
043 Bis(2-chloroethoxy) methane
045 Methyl chloride (dichloromethane)
046 Methyl bromide (bromomethane)
047 Bromoform (tribromomethane)
049 Trichlorofluoromethane
050 Dichlorodifluoromethane
051 Chlorodibromomethane
052 Hexachlorobutadiene
053 Hexachloromyclopentadiene 
Ö54 Isophorone
055 Napthalene
056 Nitrobenzene
057 2-nitrophenol
058 4-nitrophenol
059 2,4-dinitrophenol
060 4,6-dinitro-o-cresol
061 N-nitrosodimethylamine
062 N-nitrosodiphenylamine
063 N-nitrosodi-n-propylamine
064 Pentachlorophenol
065 Phenol
067 Butyl benzylphthalate
068 Di-N-butyl phthalate
069 Di-N-octyl phthalate
070 Diethyl phthalate
071 Dimethyl phthalate
072 1,2-benzanthracene 

(benzo(a)anthracerte)
073 Benzo(a)pyrene (3,4-benzopyrene)
074 3,4-Benzofluoranthene 

(benzo(b)fluoranthene)
075 11,12-benzofluoranthene 

(benzo(b)fluoranthene
076 Chrysene
077 Acenaphthylene
078 Anthracene
079 1,12-benzoperylene 

(benzo(ghi)perylene)
(tetrachloromethane)

007 Chlorobenzene
008 1,2,4-trichlorobenzene
009 Hexachlorobenzene
010 1,2-dichloroethane
011 1,1,1-trichloroethane
012 hexachloroethane
013 1,1-dichloroethane
014 1,1,2-trichloroethane
015 1,1,2,2-tetrachloroethane
016 Chloroethane
017 Bis (chloromethyl) ether
018 Bis (2-chloroethyl) ether
019 2-chloroethyl vinyl ether (mixed)
020 2-chloronaphthalene
021 2,4,6-trichlorophenol
022 Parachlorometa cresol
024 2-chlorophenol
025 1,2-dichlorobenzene
026 1,3-dichlorobenzene
027 1,4-dichlorobenzene
028 3,3-dichlorobenzidine
029 1,1-dichloroethylene
030 1,2-trans-dichloroethylene
031 2,4-dichlorophenol
032 1,2-dichloropropane
033 1,2-dichloropropylene (1,3- 

dichloropropene)
034 2,4-dimethyphenol
035 2,4-dinitrotoluene
036 2,6-dinitrotoluene
037 1,2-diphenylhydrazine
038 Ethylbenzene
039 Fluoranthene
040 4-chlorophenyl phenyl ether
041 4-bromophenyl phenyl ether

080 Fluorene
081 Phenanthrene
082 1,2,5,6-dibenzanthracene 

dibenzo(,h)anthracene
083 Ideno(l,2,3-cd) pyrene (2,3-o- 

phenylene pyrene)
084 Pyrene
085 Tetrachloroethylene
088 Vinyl chloride (chloroethylene)
089 Aldrin
090 Dieldrin
091 Chlordane (technical mixture and 

metabolites)
092 4,4-DDT
093 4,4-DDE (p.p-DDX)
094 4,4-DDD (p,p-TDE)
095 Alpha-endosulfan
096 Bete-endosulfan
097 Endosulfan sulfate
098 Endrin
099 Endrin aldehyde
100 Heptachlor
101 Heptachlor epoxide (BHC- 

hexachlorocyclohexane
102 Alpha-BHC
103 Beta-BHC
104 Gamma-BHC (lindane)
105 Delta-BHC (PCB-poly-chlorinated 

biphenyls)
106 PCB-1242 (Arochlor 1242)
107 PCB-1254 (Arochlor 1254)
108 PCB-1221 (Arochlor 1221)
109 PCB-1232 (Arochlor 1232)
110 PCB-1248 (Arochlor 1248)
111 PCB-1260 (Arochlor 1260)
112 PCB-1016 (Arochlor 1016)
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113 Toxaphene
114 Antimony
115 Arsenic
125 Selenium
127 Thallium
129 2.3,7,8-tetrachioro-dibenzo-p-dioxi]

(TCDD)
(b) Subpart B—Calcium Subcategory

001 Acenaphthene
002 Acrolein
003 Acrylonitrile
004 Benzene
005 Benzidine
006 Carbon tetrachloride

(tetrachloromethane)
007 Chlorobenzene
008 1,2,4-trichlorobenzene
009 Hexachlorogenzene
010 1,2-dichloroethane
Oil 1 ,1 ,1 -trichloroe thane
012 Hexachloroethane
013 1 ,1 ,1 -dichloroethane
015 1 ,1 ,2 ,2 -tetrachloroethane
016 Chloroethane

- 017 Bis (chloromethyl) ether
018 Bis (2-chloroethyl) ether
019 2-chloroethyl vinyl ether (mixed)
020 2-chloronaphthalene
021 2,4,6-trichlorophenol
022 Parachlorometa cresol
024 2-chiorophenol
025 1 ,2 -dichlorobenzene
026 1,3-dichlorobenzene
027 1,4-dichlorobenzene
028 3,3-dichlorobenzidine
029 1 ,1 -dichloroethylene
030 1 ,2 -trans-dichloroethylene
031 2,4-dichlorophenol
032 1,2-dichloropropane
033 1,2-dichloropropylene (1,3-

dichloropropene)
034 2,4-dimethylphenol
035 2,4-dinitrotoluene
036 2,6-dinitrotoIuene
037 1,2-diphenylhydrazine
038 Ethylbenzene
039 Fluoranthene
040 4-chlorophenyl phenyl ether
041 4-bromophenyl phenyl ether 
’042 Bis (2-chloroisopropyl) ether 
043 Bis (2-chloroethoxy) methane
045 Methyl chloride (dichloromethane)
046 Methyl bromide (bromomethane)
047 Bromoform (tribromomethane)
048 Dichlorobromomethane)
049 Trichlorofluoromethane
050 Dichlorodifluoromethane
051 Chlorodibromomethane
052 Hexachlorobutadiene
053 Hexachloromyclopentadiene
054 Isophorone
055 Napthalene
056 Nitrobenzene
057 2-nitrophenol
058 4-nitrophenol
059 2,4-dinitrophenol
060 4,6-dinitro-o-cresol
061 N-nitrosodimethylamine
062 N-nitrosodiphenylamine
063 N-nitrosodi-n-propylamine 
065 Phenol
067 Butyl benzylphthalate
069 Di-N-octyl phthalate
070 Diethyl phthalate
071 Dimethyl phthalate 

,072 1,2-benzanthracene
(benzo(a)anthracene)

073 Benzo(a)pyrene (3,4-benzopyrene)
074 3,4-Benzofluoranthene 

(benzo(b)fluoranthene)
075 1 1 ,1 2 -benzofluoranthene 

(benzo(b)fluoranthene)
076 Chrysene
077 Acenaphthylene
078 Anthracene
079 1,12-benzoperyIene 

(benzo(ghi)perylene)
080 Fluorene
081 Phenanthrene
082 1 ,2 ,5 ,6 -dibenzanthracene dibenzo

(,h)anthracene
083 Ideno(l,2,3-cd) pyrene (2,3-o- 

pheynylene pyrene)
084 Pyrene
085 Tetrachloroethylene
087 Trichloroethylene
088 Vinyl chloride (chloroethylene)
089 Aldrin
090 Dieldrin
091 Chlordane (technical mixture and

metabolites)
092 4,4-DDT
093 4,4-DDE (p.p-DDX)
094 4,4-DDD (p,p-TDE)
095 Alpha-endosulfan
096 Beta-endosulfan
097 Endosulfan sulfate
098 Endrin
099 Endrin aldehyde
100 Heptachlor
101 Heptachlor epoxide (BHC-

hexachlorocyclohexane)
102 Alpha-BHC
103 Beta-BHC
104 Gamma-BHC (lindane)
105 Delta-BHC (PCB-polychlorinated

biphenyls)
106 PCB-1242 (Arochlor 1242)
107 PCB-1254 (Arochlor 1254)*
108 PCB-1221 (Arochlor 1221)
109 PCB-1232 (Arochlor 1232)
110 PCB-1248 (Arochlor 1248)
111 PCB-1260 (Arochlor 1260)
112 PCB-1016 (Arochlor 1016)
113 Toxaphene
121 Cyanide, Total
129 2,3,7,8-tetrachlorodibenzo-p-dioxin

(TCDD)
(c) Subpart C—Lead Subcategory

002 Acrolein
003 Acrylonitrile
005 Benzidine
006 Carbon tetrachloride

(tetrachloromethane)
007 Chlorobenzene
008 1,2,4-trichlorobenzene
009 Hexachlorobenzene
010 1,2-dichloroethane
012 Hexachloroethane
013 1,1-dichloroethane
014 1,1,2-trichloroe thane
015 1,1,2,2-tetrachloroethane
016 Chloroethane
017 Bis (chloromethyl) ether
018 Bis (2-chloroethyl) ether
019 2-chloroethyl vinyl ether (mixed)
020 2-chloronaphthalene
022 Parachlorometa cresol
025 1,2-dichlorobenzene
027 1,4-dichlorobenzene
028 3,3-dichlorobenzidine
029 1,1-dichloroethylene
030 1 ,2 -trans-dichloroethylene

032 1 ,2 -dichloropropane
033 1,2-dichloropropylene (1,3- 

dichloropropene)
034 2,4-dimethylphenol
035 2,4-dinitrotoluene
036 2,6-dinitrotoIuene
037 1 ,2 -diphenylhydrazine
040 4-chlorophyenyl phenyl ether
041 4-bromophenyl phenyl ether
042 Bis (2-chloroisopropyl) ether
043 Bis(2-chloroethoxy) methane
045 Methyl chloride (dichloromethane)
046 Methyl bromide (bormomethane)
047 Bromoform (tribromomethane)
049 Trichlorofluoromethane
050 Dichlorodifluoromethane
052 Hexachlorobutadiene
053 Hexachloromyclopentadiene
054 Isophorone
056 Nitrobenzene
057 2-nitrophenol
058 4-nitrophenol
059 2,4-dinitrophenol
060 4,6-dinitro-o-cresol
061 N-nitrosodimethylamine
062 N-nitrosodiphenylamine
063 N-nitrosodi-n-propylamine 
071 Dimethyl phthalate
077 Acenaphthylene 
079 1,12-benzoperylene 

(benzo(ghi)perylene)
082 1,2,5,8-dibenzanthracene 

dibenzo(,h)anthracene
083 Ideno(l,2,3-cd) pyrene (2,3-o- -

pheynylene pyrene)
085 Tetrachloroethylene
088 Vinyl chloride (chloroethylene)
089 Aldrin
090 Dieldrin
091 Chlordane (technical mixture and 

metabolites)
092 4,4-DDT
093 4,4-DDE (p.p-DDX)
094 4,4-DDD (p,p-TDE)
095 Alpha-endosulfan
096 Beta-endosulfan
097 Endosulfan sulfate
098 Endrin
099 Endrin aldehyde
100 Heptachlor
102 Alpha-BHC
103 Beta-BHC
104 Gamma-BHC (lindane)
105 Delta-BHC (PCB-polychlorinated

biphenyls)
106 PCB-1242 (Arochlor 1242)
107 PCB-1254 (Arochlor 1254)
108 PCB-1221. (Arochlor 1221)
109 PCB-1232 (Arochlor 1232)
110 PCB-1248 (Arochlor 1248)
111 PCB-1260 (Arochlor 1260)
112 PCB-1216 (Arochlor 1016)
113 Toxaphene
116 Asbestos
125 Selenium
127 Thallium
129 2,3,7,8-tetrachlorodibenzo-p-dioxin

(TCDD)
(d) Subpart D—Leclanche Subcategory

001 Acenaphthene
002 Acrolein
003 Acrylonitrile
004 Benzene
005 Benzidine
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006 Carbon tetrachloride 
(tetrachloromethane)

007 Chlorobenzene
008 1,2,4-trichlorobenzene
009 Hexachlorobenzene
010 1,2-dichloroethane
012 Hexachloroethane
013 1,1-dichloroethane
014 1,1,2-trichloroethane
016 Chloroethane
017 Bis (chloromethyl) ether
018 Bis (2-chloroethyl) ether
019 2-chloroethyl vinyl ether (mixed)
020 2-chloronaphthalene v
021 2,4,6-trichlorophenol
022 Parachlorometa cresol
024 2-chlorophenol
025 1,2-dichlorobenzene
026 1,3-dichlorobenzene
027 1,4-dichlorobenzene
028 3,3-dichlorobenzidine
029 1,1-dichloroethylene
030 1,2-trans-dichloroethylene
031 2,4-dichlorophenol
032 1,2-dichloropropane
033 1,2-dichloropropylene (1,3- 

dichloropropene)
034 2,4-dimethyphenol
035 2,4-dinitrotoluene
036 2,6-dinitrotoluene
037 1,2-diphenylhydrazine
038 Ethylbenzene
039 Fluoranthene
040 4-chlorophenyl phenyl ether
041 4-bromophenyl phenyl ether
042 Bis(2-chloroisopropyl) ether
043 Bis(2-chloroethoxy) methane
045 Methyl chloride (dichloromethane)
046 Methyl bromide (bromomethane)
047 Bromoform (tribromomethane)
049 Trichlorofluoromethane
050 Dichlorodifluoromethane
052 Hexachlorobutadiene
053 Hexachloromyclopentadiene
054 Isophorone 
055* Napthalene
056 Nitrobenzene
057 2-nitrophenol
058 4-nitrophenol
059 2,4-dinitrophenol
060 4,6-dinitro-o-cresol
061 N-nitrosodimethylamine
062 N-nitrosodiphenylamine
063 N-nitrosodi-n-propylamine
064 Pentachlorophenol 
068 Di-n-butyl phthalate
072 1,2-benzanthracene 

(benzo(a)anthracene
073 Benzo(a)pyrene (3,4-benzopyrene)
074 3,5-Benzofluoranthene 

(benzo(b)fluoranthene)
075 11,12-benzofluoranthene 

(benzo(b)fluoranthene)
076 Chrysene
077 Acenaphthylene
078 Anthracene
079 1,12-benzoperylene (benzo(ghi) 

perylene)
080 Fluorene
081 Phenanthrene
082 1,2,5,6-dibenzanthracene 

dibenzo(,h)anthracene
083 Ideno(l,2,3-cd) pyrene (2,3-o- 

phenynylene pyrene)
084 Pyrene
085 Tetrachloroethylene

087 Trichloroethylene
088 Vinyl chloride (chloroethylene)
089 Aldrin
090 Dieldrin
091 Chlordane (technical mixture and

metabolites)
092 4,4-DDT
093 4,4-DDE (p,p-DDX)
094 -4,4-DDD (p,p-TDE)
095 Alpha-endosulfan
096 Beta-endosulfan
097 Endosulfan sulfate
098 Endrin
099 Endrin aldehyde
100 Heptachlor
101 Heptachlor epoxide (BHC-

hexachlorocyclohexane
102 Alpha-BHC
103 Beta-BHC
104 Gamma-BHC (lindane)
105 Delta-BHC (PCB-polychlorinated

biphenyls)
106 PCB-1242 (Arochlor 1242)
107 PCB-1254(Arochlor 1254)
108 PCB 1221 (Arochlor 1221)
109 PCB-1232 (Arochlor 1232)
110 PCB-1248 (Arochlor 1248)
111 PCB-1260 (Arochlor 1260)
112 PCB-1016 (Arochlor 1016)
113 Toxaphene
116 Asbestos
127 Thallium

(e) Subpart E—Lithium Subcategory
001 Acenaphthene
002 Acrolein
003 Acrylonitrile
004 Benzene
005 Benzidine
006 Carbon tetrachloride

(tetrachloromethane)
007 Chlorobenzene
008 1,2,4-trichlorobenzene
009 Hexachlorobenzene
010 1,2-dichloroethane
012 Hexachloroethane
013 1,1-dichloroethane
015 1,1,2,2-tetrachloroethane
016 Chloroethane'
017 Bis (chloromethyl) ether
018 Bis (2-chloroethyl) ether
019 2-chloroethyl vinyl ether (mixed)
020 2-chloronaphthalene
021 2,4,6-trichlorophenol
022 Parachlorometa cresol
024 2-chlorophenol
025 1,2-dichlorobenzene
026 1,3-dichlorobenzeiie
027 1,4-dichlorobenzene
028 3,3-dichlorobenzidine
029 1,1-dichloroethylene
030 1,2-trans-dichloroethylene
031 2,4-dichlorophenol
032 1,2-dichloropropane
033 1,2-dichloropropylene (1,3- t

dichloropropene)
034 2,4-dimethyphenol
035 2,4-dinitrotoluene
036 2,6-dinitrotoluene
037 1,2-diphenylhydrazine
038 Ethylbenzene
039 Fluoranthene
040 4-chlorophenyl phenyl ether
041 4-bromophenyl phenyl ether
042 Bis (2-chloroisopropyl) ether
043 Bes (2-chloroethoxy) methane
045 Methyl choloride (dichloromethane)

046 Methyl bromide (bromomethane)
047 Bromoform (tribromomethane)
049 Trichlorofluoromethane
050 Dichlorodifluoromethane
051 Chlorodibromomethane
052 Hexachlorobutadiene
053 Hexachloromyclopentadiene
054 Isophorone
055 Napthalene
056 Nitrobenzene
057 2-nitrophenol
058 4-nitrophenol
059 2,4-dinitrophenol
060 4,6-dinitro-o-cresol
061 N-nitrosodimethylamine
062 N-nitrosodiphenylamine
063 N-nitrosodi-n-propylamine 
063 Phenol
069 Di-N-octyl phthalate
070 Diethyl phthalate
071 Dimethyl phthalate
072 1,2-benzanthracene 

(benzo(a)anthracene)
073 Benzo(a)pyrene (3,4-benzopyrene)
074 3,4-Benzofluoranthene 

(benzo(b)fluoranthene)
075 11,12-benzofluoranthene 

(benzo(b)fluoranthene)
076 Chrysene
077 Acenaphthylene
078 Anthracene
079 1,12-benzoperylene 

(benzo(ghi)perylene)
080 Fluorene
081 Phenanthrene
082 1,2,5,6-dibenzanthracene 

dibenzo(,h)anthracene
083 Ideno (1,2,3-cd) pyrene (2,3-o- 

pheynylene pyrene)
084 Pyrene
085 Tetrachloroethylene
088 Vinyl chloride (chloroethylene)
089 Aldrin
090 Dieldrin
091 Chlordane (technical mixture and 

metabloites)
092 4,4-DDT
093 4,4-DDE (p, p-DDX)
094 4,4-DDD (p, p-TDE)
095 Alpha-endosulfan
096 Beta-endosulfan
097 Endosulfan sulfate
098 Endrin
099 Endrin aldehyde
100 Heptachlor
101 Heptachlor epoxide (BHC- 

hexachlorocyclohexane
102 Alpha-BHC
103 Beta-BHC
104 Gamma-BHC (lindane)
105 Delta-BHC (PCB-polychlorinated 

biphenyls)
106 PCB-1242 (Arochlor 1242)
107 PCB-1254 (Arochlor 1254)
108 PCB-1221 (Arochlor 1221)
109 PCB-1232 (Arochlor 1232)
110 PCB-1248 (Arochlor 1248)
111 PCB-1260 (Arochlor 1260)
112 PCB-1016 (Arochlor 1016)
113 Toxaphene

(f) Subpart F—Magnesium Subcategory
001 Acenaphthene
002 Acrolein
003 Acrylonitrile
004 Benzene
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005 Benzidine
006 Carbon tetrachloride 

(tetrachloromethane)
007 Chlorobenzene
008 1,2,4-trichlorobenzene
009 Hexachlorobenzene
010 1,2-dichloroethane
011 1,1,1-trichloroethane
012 Hexachloroethane
013 1,1-dichloroethane
015 1,1,2,2-tetrachloroethane
016 Chloroethane
017 Bis (chloromethyl) ether
018 Bis (2-chloroethyl) ether
019 2-chloroethyl vinyl ether (mixed)
020 2-chloronaphthalene
021 2,4,6-trichlorophenol
022 Parachlorometa cresol
024 2-chlorophenol
025 1,2-dichlorobenzene
026 1,3-dichlorobenzene
027 1,4-dichlorobenzene
028 3,3-dichlorobenzidine
029 1,1-dichloroethylene
030 1,2-trans-dichloroethylene
031 2,4-dichlorophenol
032 1,2-dichloropropane
033 1,2-dichlopropylene (1,3- 

dichloropropene)
034 2,4-dimethyphenol
035 2,4-dinitrotoluene
036 2,6-dinitrotoluene
037 1,2-diphenylhydrazine
038 Ethylbenzene
039 Fluoranthene
040 4-chlorophenyl phenyl ether
041 4-bromophenyl phenyl ether
042 Bis(2-chloroisopropyl) ether
043 Bis(2-chloroethoxy)methane
045 Methyl chloride (dichloromethane)
046 Methyl bromide (bromomethane)
047 Bromoform (tribromomethane)
049 Trichlorofluoromentane
050 Dichlorodifluoromethane
052 Hexachlorobutadiene
053 Hexachloromyclopentadiene
054 Isophorone
055 Napthalene
056 Nitrobenzene
057 2-nitrophenol
058 4-nitrophenol
059 2,4-dinitrophenol
060 4,6-dinitro-o-cresol
061 N-nitrosodimethylamine
062 N-nitrosodiphenylamine
063 N-nitrosodi-n-propylamine 
065 Phenol
067 Butyl benzylphthalate
070 Diethyl phthalate
071 Dimethyl phthalate
072 1,2-benzanthracene 

(benzo(a)anthracene)
073 Benzo(a)pyrene (3,4-benzopyrene)
074 3,4-Benzofluoranthene 

(benzo(b)fluoranthene)
075 11,12-benzofluoranthene 

(benzo(b)fluoranthene)
076 Chrysene
077 Acenaphthylene
078 Anthracene
079 1,12-benzoperylene 

(benzo(ghi)perylene)
080 Fluorene
081 Phenanthrene
082 1,2,5,6-dibenzanthracene 

dibenzo(,h)anthracene

083 Ideno(l,2,3-cd) pyrene (2,3-o- 
pheynylene pyrene)

084 Pyrene
085 Tetrachloroethylene
088 Vinyl chloride (chloroethylene)
089 Aldrin
090 Dieldrin
091 Chlordane (technical mixture and 

metabolites)
092 4,4-DDT
093 4,4-DDE (p,p-DDX)
094 4,4-DDD (p,p-TDE)
095 Alpha-endosulfan „
096 Beta-endosulfan
097 Endosulfan sulfate
098 Endrin .
099 Endrin aldehyde
100 Heptachlor
101 Heptachlor epoxide (BHC-

hexachlorocyclohexane)
102 Alpha-BHC
103 Beta-BHC
104 Gamma-BHC (lindane)
105 Delta-BHC (PCB-polychlorinated

biphenyls)
106 PCB-1242 (Arochlor 1242)
107 PCB-1254 (Arochlor 1254)
108 PCB-1221 (Arochlor 1221)
109 PCB-1232 (Arochlor 1232)
110 PCB-1248 (Arochlor 1248)
111 PCB-1260 (Arochlor 1260)
112 PCB-1016 (Arochlor 1016)
113 Toxaphene
121 Cyanide, Total

(g) Subpart G— Zinc Subcategory
001 Acenaphthene
002 Acrolein
003 Acrylonitrile
005 Benzidine
006 Carbon tetrachloride

(tetrachloromethane)
007 Chlorobenzene
008 1,2,4-trichlorobenzene
009 Hexachlorobenzene
010 1,2-dichloroethane
012 Hexachloroethane
015 1,1,2,2-tetrachloroethane
016 Chloroethane
017 Bis (chloromethyl) ether
018 Bis (2-chloroethyl) ether
019 2-chloroethyl vinyl ether (mixed)
020 2-chloronaphthalene
022 Parachlorometa cresol
025 1,2-dichlorobenzene
026 1,3-dichlorobenzene
027 1,4-dichlorobenzene
028 3,3-dichlorobenzidine
031 2,4-dichlorophenol
032 1,2-dichloropropane
033 1,2-dichloropropylene (1,3-

dichloropropene)
034 2,4-dimethyphenol
035 2,4-dinitrotoluene
036 2,6-dinitrotoluene
037 1,2-diphenylhydrazine
039 Fluoranthene
040 4-chlorophenyl phenyl ether
041 4-bromophenyl phenyl ether
042 Bis(2-chloroisopropyl) ether
043 Bis(2-chloroethoxy) methane
045 Methyl chloride (dichloromethane)
046 Methyl bromide (bromomethane)
047 Bromoform (tribromomethane)
049 Trichlorofluoromethane
050 Dichlorodifluoromethane
052 Hexachlorobutadiene

053 Hexachloromyclopentadiene
054 Isophorone
056 Nitrobenzene
057 2-nitrophenol
058 4-nitrophenol
059 2,4-dinitrophenol
060 4,6-dinitro-o-cresol
061 N-nitrosodimethylamine
062 N-nitrosodiphenylamine
063 N-nitrosodi-n-propylamine
071 Dimethyl phthalate
072 1,2-benzanthracene 

(benzo(a)anthracene)
073 Benzo(a)pyrene (3,4-benzopyrene)
074 3,4-Benzofluoranthene 

(benzo(b)fluoranthene)
075 11,12-benzofluoranthene 

(benzo(b)fluoranthene)
076 Chrysene
079 1,12-benzoperylene 

(benzo(ghi)perylene)
082 1,2,5,6-dibenzanthracene 

dibenzo(,h)anthracene
083 Ideno(l,2,3-cd) pyrene (2,3-o- 

pheynylene pyrene)
088 Vinyl chloride (chlorethylene)
089 Aldrin
090 Dieldrin
091 Chlordane (technical mixture and 

metabolites)
092 4,4-DDT
093 4,4-DDE (p,p-DDX)
094 4,4-DDD (p,p-TDE)
095 Alpha-endosulfan
096 Beta-endosulfan
097 Endosulfan sulfate
098 Endrin
099 Endrin aldehyde
100 Heptachlor
101 Heptachlor epoxide (BHC- 

hexachlorocyclohexane
102 Alpha-BHC
103 Beta-BHC
104 Gramma-BHC (lindane)
105 Delta-BHC (PCB-polychlorinated 

biphenyls)
106 PCB-1242 (Arochlor 1242)
107 PCB-1254 (Arochlor 1254)
108 PCB-1221 (Arochlor 1221)
109 PCB-1232 (Arochlor 1232)
110 PCB-1248 (Arochlor 1248)
111 PCB-1260 (Arochlor 1260)
112 PCB-1016 (Arochlor 1016)
113 Toxaphene
116 Asbestos 
127 Thallium

Appendix D—Toxic Pollutants Detected 
Below the Nominal Quantification Limit
(a) Subpart A—Cadmium Subcategory

044 Methylene chloride (dichloromethane) 
048- Dichlorobromo methane 
066 Bis(2-ethylhexyll) phthalate 
087 Trichloroethylene
117 Beryllium

(b) Subpart B—Calcium Subcategory 
064 Pentachlorophenol
068 Di-N-butyl phthalate 
086 Toluene
114 Antimony
115 Arsenic 
117 Beryllium 
125 Selenium 
127 Thallium

(c) Subpart C—Lead Subcategory 
001 Acenapthene
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004 Benzene 
021 2,4,6-trichlorophenol 
024 2-chlorophenol 
026 1,3-dichlorobenzene 
031 2,4-dichlorophenol
038 Ethylbenzene
039 Fluoranthene
044 Methylene chloride (dichloromethane) 
048 Dichlorobromethane 
051 Chlorodibromomethane 
065 Phenol
072 1,2-benzanthracene 

(benzo(a)anthraGene)
073 Benzo(a)pyrene (3, 4-benzopyrene)
074 3,4-Benzofluoran'thene 

(benzo(b)fluorantherie)
075 11,12-benzofluoranthene 

(benzo(b)fluoranthene)
076 Chrysene 
080 Fluorene 
084 Pyrene
087 Trichloroethylene 
101 Heptachlor epoxide (BHC- 

hexachlorocyclohexane 
117 Beryllium 
121 Cyanide, Total

(d) Subpart D—Leclanche Subcategory 
011 1,1,1-trichloroethane
015 1,1,2,2-tetrachloroethane 
044 Methylene Chloride 

(dichloromethane)
048 Dichlorobromomethane 
051 Chlorodibromomethane
065 Phenol
066 Bis(2-ethylhexyl) Phthalate
067 Butyl benzyl-phthalate
068 Di-n-butyl phthalate
069 Di-n-octyl phthalate 
071 Dimethyl phthalate 
086 Toluene
117 Beryllium
126 Silver

(e) Subpart E—Lithium Subcategory 
Oil 1,1,1-trichloroethanq
064 Pentachlorophenol
067 Butyl benzly-phthalate
068 Di-n-butyl phthalate
086 Toluene
087 Trichloroethylene
114 Antimony
115 Arsenic 
117 Beryllium 
123 Mercury 
125 Selenium
127 Thallium

(f) Subpart F—Magnesium Subcategory 
064 Pentachlorophenol
068 Di-n-butyl phthalate
086 Toluene
087 Trichloroethylene
101 Heptachlor epoxide (BHC 

hexachlorohexane)
114 Antimony
115 Arsenic 
117 Beryllium 
125 Selenium 
127 Thallium

(g) Subpart G— Zinc Subcategory 
004 Benzene
014 1,1,2-trichloroethane 
021 2,4,6-trichlorophenol 
024 2-chlorophenol
029 1,1-dichloroethylene
030 1,2-trans-dichloroethylene 
038 Ethylbenzene

067 Butyl benzyl-phthalate
068 Di-n-butyl phthalate 
070 Diethyl phthalate
077 Acenaphthylene
078 Anthracene
080 Fluorene
081 Phenanthrene
084 Pyrene
085 Tetrachloroethylene
086 Toluene
087 Trichloroethylene 
114 Antimony
117 Beryllium

Appendix E—Toxic Pollutants Detected From 
a Small Number of Sources
(a) Subpart A—Cadmium Subcategory 

023 Chloroform (trichloromethane)
086 Toluene
116 Asbestos
120 Copper

(b) Subpart B —Calcium Subcategory 
066 Bis(2-ethylhexyl) phthalate

(c) Subpart C—Lead Subcategory
066 Bis(2-ethylhexyl) phthalate
067 Butyl benzyl-phtalate
068 Di-n.butyl phthalate
069 Di-n-octyl phthalate 
078 Anthracene
081 Phenanthrene 
086 Toluene

(d) Subpart D—Leclanche Subcategory 
023 Chloroform (trichloromethane)
114 Antimony
121 Cyanide, Total

(e) Subpart E—Lithium Subcategory 
066 Bis(2-ethylhexyl) phthalate

(f) Subpart F—Magnesium Subcategory 
023 Chloroform (trichloromethane)
066 Bis(2-ethylhexyl) phthalate
069 Di-n-octyl phthalate

(g) Subpart G— Zinx Subcategory 
023 Chloroform (trichloromethane)
064 Pentachlorophenol
065 Phenol
066 Bis(2-ethylhexyl) phthalate

Appendix F—Toxic Pollutants Detected in 
Small Amounts
(a) Subpart A—Cadmium Subcategory 

None
(b) Subpart B—Calcium Subcategory 

014 1,1, 2-trichloroethane
023 Chloroform (trichloromethane)
044 Methylene chloride (dichloromethane) 
118 Cadmium 
120 Copper
122 Lead 
124 Nickel 
126 Silver 
128 Zinc

(c) Subpart C—Lead Subcategory 
011 1 ,1 ,1-trichloroethane
023 Chloroform (trichloromethane)
055 Napthalene
115 Arsenic

(d) Subpart D—Lechanche Subcategory
070 Diethyl Pthalate

(e) Subpart E—Lithium Subcategory 
014 1,1, 2-trichloroethane
023 Chloroform (trichloromethane)
044 Methylene chloride (dichloromethane) 
118 Cadmium
120 Copper
121 Cyanide, Total 
124 Nickel

126 Silver
(f) Subpart F—Magnesium Subcategory 

014 1,1, 2-trichloroethane
044 Methylene chloride (dichloromethane) 
048 Dichlorobromomethane
118 Cadmium
120 Copper 
123 Mercury 
123 Nickel 
128 Zinc

(g) Subpart G—Zinc Subcategory 
011 1 ,1 ,1-trichloroethane
013 1 ,1-dichloroethane
044 Methylene chloride (dichloromethane)
055 Napthalene

Appendix G—Toxic Pollutants Controlled But 
Not Specifically Regulated
(a) Subpart A—Cadmium Subcategory

119 Chromium
121 Cyanide
122 Lead
123 Mercury

(b) Subpart B—Calcium Subcategory 
None

(c) Subpart C—Lead Subcategory
114 Antimony
118 Cadmium
119 Chromium
123 Mercury
124 Nickel
125 Silver 
128 Zinc

(d) Subpart D—Leclanche Subcategory 
None

(e) Subpart E—Lithium Subcategory 
116 Asbestos
128 Zinc

(f) Subpart F—Magnesium Subcategory 
116 Asbestos

(g) Subpart G—-Zinc Subcategory
115 Arsenic 
118 Cadmium
120 Copper 
122 Lead 
125 Selenium

Appendix H—Subcategories Not Regulated
(a) BPT 

Calcium 
Leclanche 
Magnesium 
Nuclear

(b) BAT.BCT 
Calcium 
Leclanche 
Lithium 
Magnesium 
Nuclear

(C) PSES 
Calcium 
Lithium 
Nuclear

(d) NSPS, PSNS 
Nuclear
EPA proposes to establish a new Part 

461 to read as follows:

PART 461—BATTERY 
MANUFACTURING POINT SOURCE 
CATEGORY
General Provisions 

Sec.
461.01 Applicability.
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Sec.
461.02 General definitions.
461.03 Monitoring and reporting 

requirements.
461.04 Compliance date for PSES.
Subpart A—Cadmium Subcategory
461.10 Applicability; description of the 

cadmium subcategory.
461.11 Effluent limitations representing the 

degree of effluent reduction attainable by 
the application of the best practicable 
control technology currently available.

461.12 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best available 
technology economically achievable.

461.13 New source performance standards.
461.14 Pretreatment standards for existing 

sources.
461.15 Pretreatment standards for new 

sources.
461.16 [Reserved].
Subpart B—Calcium Subcategory
461.20 Applicability; description of the 

calcium subcategory.
461.21 [Reserved].
461.22 [Reserved].
461.23 New source performance standards.
461.24 [Reserved].
461.25 Pretreatment standards for new 

sources.
461.26 [Reserved].
Subpart C—Lead Subcategory
461.30 Applicability; description of the lead 

subcategory.
461.31 Effluent limitations representing the 

degree of effluent reduction attainable by 
the application of the best practicable 
control technology currently available.

461.32 Effluent limitations representing the 
degree of effluent reduction attainable by 
the application of the best available 
technology economically achievable.

461.33 New source preformance standards.
461.34 Pretreatment standards for existing 

sources.
461.35 Pretreatment standards for new 

sources.
461.36 [Reserved].
Subpart D—Leclanche Subcategory
461.40 Applicability; description of the 

Leclanche subcategory.
461.41 [Reserved].
461.42 [Reserved].
461.43 New source performance standards.
461.44 Pretreatment standards for existing 

sources.
461.45 Pretreatment standards for new 

sources.
461.46 [Reserved].
Subpart E—Lithium Subcategory
461.50 Applicability; description of the 

lithium subcategory.
461.51 [Reserved].
461.52 [Reserved].
461.53 New source performance standards.
461.54 [Reserved].
461.55 Pretreatment standards for new 

sources.
461.56 [Reserved].
Subpart F—Magnesium Subcategory
461.60 Applicability; description of the

Sec.
magnesium subcategory.

461.61 [Reserved].
461.62 [Reserved].
461.63 New source performance standards.
461.64 Pretreatment standards for existing 

sources.
461.65 Pre treatment standards for new 

sources.
461.66 [Reserved].

Subpart G—Zinc Subcategory
461.70 Applicability; description of the zinc 

subcategory.
461.71 Effluent limitations representing the 

degree of effluent reduction attainable by 
the application of the best practicable 
control technology currently available.

461.72 Effuent limitations representing the 
degree of effluent reduction attainable by 
the application of the best available 
technology economically achievable.

461.73 New source performance standards.
461.74 Pretreatment standards for existing 

sources.
461.75 Pretreatment standards for new 

sources.
461.76 [Reserved].'

Authority: Secs. 301, 304[b), [c], [e], and (g), 
306(b) and (c), 307[b] and (c), and 501, Clean 
Water Act (the Federal W ater Pollution 
Control A ct Amendments of 1972, as 
amended by the Clean Water Act of 1977)
(the “Act”). 33 U.S.C. 1311,1314(b), (c), (e), 
and (g), 1316(b) and (c), 1317(b) and (c), and 
1361; 86 Stat. 816, Pub. L. 92-500; 91 Stat. 1567, 
Pub. L. 95-217.

General Provisions 
§461.01 Applicability.

This part applies to any battery 
manufacturing plant that discharges a 
pollutant to waters of the United States 
or that introduces pollutants to a 
publicly owned treatment works.
§461.02 General definitions.

In addition to the definitions set forth 
in 40 CFR Part 401, the following 
definitions apply to this part:

(a) "Battery” means a modular electric 
power source where part of all of the 
fuel is contained within the unit and 
electric power is generated directly from 
a chemical reaction rather than 
indirectly through a heat cycle engine.

(b) “Battery manufacturing 
operations” means the specific methods 
used to produce a battery. These 
manufacturing operations are not 
included in any other point source 
category.

(c) “Discharge allowance” means the 
amount of pollutant (mg per kg of 
production unit) that a plant will be 
permitted to discharge. For this category 
the allowances are specific to battery 
manufacturing operations.
§ 461.03 Monitoring and reporting 
requirements.

The “monthly average” regulatory

values shall be the basis for the monthly 
average discharge in direct discharge 
permits and for pretreatment standards. 
Compliance with the monthly discharge 
limit is required regardless of the 
number of samples analyzed and 
averaged.

§ 461.04 Compliance date for PSES.

The compliance date for pretreatment 
standards for existing sources will be 
three years from the date of 
promulgation.

Subpart A — Cadmium Subcategory

§ 461.10 Applicability; description p f  the 
cadmium subcategory.

This subpart applies to discharges to 
waters of the United States, and 
introductions of pollutants into publicly 

* owned treatment works from the 
manufacturing of cadmium anode 
batteries.

§ 461.11 Effluent limitations representing 
the degree of effluent reduction attainable 
by the application of the best practicable 
control technology currently available.

Except as provided in 40 CFR 
§§ 125.30-.32, any existing point source 
subject to this subpart must achieve the 
following effluent limitations 
representing the degree of effluent 
reduction attainable by the application 
of the best practicable control 
technology currently available:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart A—Pasted and Pressed 
Powder Anodes.

BPT Effluent Limitations

Pollutant or pollutant property
Maximum for 

any 1 day

Maximum for 
monthly 
average ,

Metric Units—mg/kg of 
cadmium

English Units—lb/1,000.000 
lb of cadmium

0.87 0.41
3.81 2.70
3.59 1.51
0.79 0.33

54.0 32.4

T S S ................................................... 111.0 54.0
pH ..................................................... (•) C)

•Within the range of 7 .5-10 .0  àt all times.

(2) Subpart A—Electrodeposited 
Anodes.
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BPT E fflu e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cadmium-

English Units—lb/1,000,000 
lb of cadmium

Cadmium.......................................... 223.0
983.0
927.0
202.0

14000.0
28600.0 

( ’)

105.0
697.0
391.0 

83.7
8370.0

14000.0
(')

Nickel................................ ...............
Zinc....................................................
Cobalt............................................
Oil and G rease..............................
T S S ....................
pH......................................................

'Within the range of 7 .5-10.0 at all times.

[ 3 ]  S u b p a r t  A — I m p r e g n a t e d  A n o d e s .  

B P T  E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cadmium

English Units—lb/1,000,000 
lb of cadmium

Cadmium........................................... 320.0
1407.0
1328.0
290.0 

20000.0 
40900.0

(*)

150.0
998.0
559.0
120.0 

12000.0 
20000.0

C)

Zinc........ ............................................
Cobalt................................................
OH and G rease.............................. .
T S S .....................................................
pH..................................._.................

‘ Within the range of 7 .5-10.0 at all times.

(4) S u b p a r t  A — N i c k e l  

E l e c t r o d e p o s i t e d  C a t h o d e s .

B P T  E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
nickel applied

English Units—lb/1,000,000 
lb of nickel applied

Cadmium..’...:......... ..........................
Nickel.................................................
Zinc.....................................................
Cobalt........................................ .......
Oil and G rease................................
T S S .................... f........

182.0
803.0
757.0
165.0

11400.0
23400.0 

( ')

85.4
569.0
319.0 

68.3
6830.0

11400.0
(')pH.....................................................

’ Within the range of 7 .5-10 .0  at all times.

( 5 )  S u b p a r t  A — N i c k e l  I m p r e g n a t e d  
C a t h o d e s .

B P T  E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
nickel applied

English Units—lb/1,000,000 
lb of nickel applied

Cadmium................... 525.0 246.0
Nickel................... 2320.0 1640.0
Zinc............ 2180.0 919.0
Cobalt........................... 476.0 197.0
Oil and G rease.................. 32800.0 19700.0
T S S .................. 67300.0 32800.0

BPT E ffl u e n t  Lim ita tio n s— Continued BPT E f f l u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for
monthly Pollutant or pollutant property 
average

Maximum for 
any 1 day

Maximum for 
monthly 
average

pH................ ...... !............................... <‘> ( ') Metric Units 
cadmiu

—mg/kg of 
m used

’ Within the range of 7 .5-10.0 at all times. English Units—lb/1,000,000 
lb of cadmium used

(6) Subpart A—Cell Wash, Electrolyte 
Preparation, Floor & Equipment Wash, 
and Employee Wash.

BPT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of
cells produced

English Units--lb/ 1,000,000
*i'.‘ - y lb of cells produced

Cadmium........................................... 5.93 2.78
Nickel.................................................. 26.1 18.5
Zinc..................................................... 24.6 10.4
Cobalt................................................ 5.37 2.22
Oil and G rease.................. „........... 370.0 222.0
T S S ..................................................... 759.0 370.0
pH....................................................... (‘) <‘)

'Within the range of 7 .5-10 .0  at all times.

(7) Subpart A— Cadmium Powder 
Production.

B P T  E f f l u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Cadmium .....■;.................................... 0.29 0.14
Nickel.................................................. 1.27 0.90
Zinc..................................................... 1.20 0.51
Cobalt................................................ 0.26 0.11
Oil and G rease................................ 18.0 10.8
T S S ..................................................... 36.9 18.0
pH....................................................... ( ') ( ')

‘ Within the range of 7 .5-10 .0  at all times.

(1 0 )  Subpart A— Nickel Hydr 
Production.

B P T  E ffl u e n t  Limitation

oxide

s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
nickel used

English Units—lb/1,000,000 
lb of nickel used

Cadmium........................................... 35.2
155.0
147.0 

31.9
2200.0
4510.0

( ’)

16.5 
110.0
61.6 
13.2

1320.0
2200.0 

C)

Nickel..................................................
Zinc.....................................................
Cobalt.................................................
Oil and G rease................................
TSS.............................................
pH.......................................................

’ Within the range of 7 .5-10 .0  at all times.

(b) [Reserved]
Metric Units—mg/kg of 

cadmium powder produced 
English Units—lb/1,000,000 

lb of cadmium powder 
produced

21  1
Nickel.................................... ............. 92.7 65.7
Zinc.................................................... 87.4 36.8
Cobalt................................................ 19.1 7.89
Oil and G rease................................ 1320.0 785.0
T S S ..................................................... 2700.0 1320.0
pH.................................... ................... 0) ( ')

'Within the range of 7 .5-10.0

(8) Subpart A—Sih 
Production.

B P T  E fflu e n t

at all times.

re r  Powde 

Limitation

P

s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver powder produced 

English Units—lb/1,000,000 
lb of silver powder pro

duced

Cadmium........................................... 6.79 3.18
Nickel.................................... 29.9 21.2
Silver............................................. 8.69 3.61
Zinc...... ........................................... . 28.2 11.9
Cobalt...................................... 6.15 2.55
Oil and G rease.............................. 424.0 255.0
T S S ..................................................... 869.0 424.0
pH....................................................... (') <’)

’ Within the range of 7 .5-10.0 at all times.

(9) Subpart A—Cadmium Hydroxide 
Production.

§ 461.12 E ffluen t lim itations representing  
th e  d egree o f e ffluen t reduction attainable  
by th e  application o f th e  best available  
technology econom ically  achievable.

Except as provided in 40 CFR 125.30- 
.32, any existing point source subject to 
this subpart must achieve the following 
effluent limitations representing the 
degree of effluent reduction attainable 
by the application of the best available 
technology economically achievable.

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart A—Electrodeposited 
Anodes.

BAT E f f l u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric units—mg/kg of 
cadmium

English units—lb/1,000,000 
lb of cadmium

Cadmium........................................... 11.3 5.27
Nickel................................................ 49.6 35.2
Zinc..................................................... 46.8

134
19.7

Cobalt................................................. 10.2 4.22

[2] Subpart A—Impregnated Anodes.
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BAT Ef f l u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any T.dby

Maximum for 
monthly 
average

Metric units—mg/kg of 
cadmium

English units—lb/1,000,000 
lb of cadmium

64.0
282.0
266.0

58:0

30.0 
200.0 
112.0

24.0

(3) Subpart A—Nickel 
Electrodeposited Cathodes.

BAT E fflu e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric units—mg/kg of 
nickel applied

English units—lb/1,000,000 
lb of nickel applied

Cadmium........... ........ 10.6
46.6
43.9

9.57

4.95 
33,0 
18.5
3.96

[4) Subpart A—Nickel Impregnated 
Cathodes.

BAT E f flu e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

: Maximum (or 
monthly 
average

Metric units^—mg/kg of 
nickel applied

English units—Po/1,000,000 
lb of nickel applied

64.0
262.0
266.0

30.0
200.0
1*12.0

Nicke! ........................

58.0 24.0

(5) Subpart A—Cell Wash, Electrolyte 
Preparation, and Employee Wash.

BAT E fflu e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—-mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

0.75 0.35
Nickel............................. ...................
Zinc. ......... ........ ............

3.29
3.10
0.68

2.33
1.31
0.28

(6) Subpart A—Cadmium Powder 
Production.

BAT E f f l u e n t  Lim it a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

(a) There shall be no discharge of 
wastewater pollutants from any battery 
manufacturing operations.

(b) [Reserved)

Metric Units—mg/ kg of 
cadmium powder produced 

English Units—Jb/T,000,000 
lb of cadmium powder 

produced

Cadmium........................................... 2.10 0.99
9.27 6.57

Zinc..................................................... 8.74 3.68
Cobalt................................................ 1.91 0.79

(7) Subpart A—Silver Powder 
Production.

BAT E f f l u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any t  day

Maxjaium for 
rronthly 
average

Metric Units—mg/kg of 
silver powder produced 

English Units—lb/t.000,000 
lb of silver powder pro

duced

§ 461.14 P retreatm ent standards fo r  
existing sources.

Except as provided in 40 CFR 403.7 
and 403.13, any existing source subject 
to this subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and achieve the 
pretreatment standards for existing 
sources listed below. The mass 
wastewater pollutants in battery 
manufacturing process wastewater 
introduced into a POTW shall not 
exceed the following:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except those set forth below:

(1) Subpart A—Electrodeposited 
anodes.

1.03 0.48
4.53 3.21
1.32 0.55
4.27 1.80
0 .9 3 0.39

(8) Subpart A—Cadmium Hydroxide 
Production.

BAT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cadmium used 

English Units—lb/1,000,000 
lb of cadmium used

0.05 0.021
0.20 0.14
0.19 0.078

Cobalt.................................,\............. 0.04 0.017

(9) Subpart A—Nickel Hydroxide 
Production.

BAT E ffl u e n t  Lim it a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
nickel used

English Units—lb/1,000,000 
lb of nickel used

5.28 2.48
Nickel............................. ................ ... 23.3 16.5
Zinc................................................. . 22.0 9.24
Cobalt..............._.............................. 4 .79 1.98

(b) [Reserved]

PftETREA TM EN T STA N D A RD S FO R EXISTIN G

S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cadmium

English Units—lb/1,000,000 
lb of cadmium

11.3 527
Nickel......... ........ ....... .......................
Zinc...................... .............. ..............
Cobalt................................................

49 .6
46.7 
10.2

35.2
19.8

4.22

(2) Subpart A— Impregnated anodes.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cadmium

English Units—lb/1,000,000 
lb of cadmium

64.0 
282.0 
266.0

58.0

30.0 
200.0 
112.0

24.0

( 3 )  Subpart A— Nickel 
Electrodeposited Cathodes.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E xist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

§ 461.13 N ew  so urce perform ance  
standards.

Any new source subject to this 
subpart must achieve the following 
performance standards:

Metric Units—mg/kg of 
nickel applied

English Units— lb/1.000,000 
lb of nickel applied

Cadmium......... ............................. „ I  10.6 4.95
Nickel.... ....... ..........................I 46.6 t 33.0
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P r e t r e a t m e n t  S ta n d a r d s  f o r  E x ist in g  
S o u r c e s — Continued

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property

Zinc.....
Cobalt.

Maximum for 
. any 1 day

Maximum for Maximum Maximum
monthly Pollutant or pollutant property for any 1 for monthly
average day average

43.9
9.571

18.5
3.96

(4) Subpart A- 
Cathodes.

-Nickel Impregnated

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
nickel applied

English Units—lb/1,000,000 
lb of nickel applied

Cadmium........................................... 64.0 30.0
Nickel......... ....................................... 282.0 200.0
Zinc.................................................... 266.0 112.0
Cobalt................................................ 58.0 24.0

(5) Subpart A—Cell Wash, Electrolyte 
Preparation, and Employee Wash.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Metric Units—mg/kg of 
silver powder produced 

English Units—lb/ 
1,000,000 lb of silver 

powder produced

1.03 0.48
Nickel.................................................... 4.53 3.21
Silver..................................................... 1.32 0.55
Zinc....................................... ;.............. 4.27 1.80
Cobalt................................................... 0.93 0.39

(8) Subpart A—Cadmium Hydroxide 
Production

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cadmium used 

English Units—lb/1,000,000 
lb of cadmium used

0.045 0  021
Nickel................................................. 0.20 0.14
Zinc..................................................... 0.19 0.078
Cobalt................................................ 0.041 0.017

(9) Subpart A- 
Production

-Nickel Hydroxide

Maximum Maximum
Pollutant or pollutant property for any 1 

day
for monthly 

average

Metric Units—mg/kg of 
cells produced 

English Units—lb/ 
1,000,000 lb of cells 

produced

Cadmium................... '................. 0.75 0.35
Nickel.................................................... 3.29 2.33
Zinc............................. ......................... 3.10 1.31
Cobalt.................................................. 0.68 0.28

(6) Subpart A—Cadmium Powder 
Production.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of
nickel used

English Units--lb/1,000,000
lb of Nickel used

Cadmium.................................. ........ 5.28 2.48
Nickel.................................................. 23.3 16.5
Zinc..................................................... 22.0 9.24
Cobalt................................................ 4.79 198

(b) [Reserved]

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property
Maximum Maximum
for any 1 for monthly

day average

Metric Units—mg/kg of 
cadmium powder produced 

English Units--lb/
1,000,000 lb of cadmium 

powder produced

Cadmium.......... ................ 2.10 0.99
Nickel..................... 9.27 6.57
Zinc..................... 8.74 3.68
Cobalt............................ 1.91 0.79

(7) Subpart A—Silver Powder 
Production.

§, 461.15 Pretreatment standards for new 
sources.

Except as provided in §403.7 of this 
chapter, any new source subject to this 
subpart that introduces pollutants into a 
publicly owned treatment works must 
comply with 40 CFR Part 403 and 
achieve the pretreatment standards for 
new sources listed below. The mass 
wastewater pollutants in battery 
manufacturing process wastewater 
introduced into a POTW shall not 
exceed the following:

(a) There shall be no discharge of 
wastewater pollutants from any battery 
manufacturing operations.

(b) [Reserved]

§4 6 1 .1 6  [R eserved ]

Subpart B—Calcium Subcategory

§ 461.20 Applicability; description o f the  
calcium  subcategory

This subpart applies to discharges to 
waters of the United States and 
introductions of pollutants into publicly 
owned treatment works from 
manufacturing calcium anode batteries.

§ 461.21 [R eserved ]

§ 461.22 [R eserved ]

§ 461.23 N ew  source preform ance  
standards.

Any new source subject to this 
subpart must achieve the following 
performance standards.

(a) There shall be no discharge of 
wastewater pollutants from any battery 
manufacturing operations.

(b) [Reserved]

§ 461.24 [R eserved ]

§ 461.25 P re treatm ent standards fo r new  
sources.

Except as provided in § 403.7 of this 
chapter any new source subject to this 
subpart that introduces pollutants into a 
publicly owned treatment works must 
comply with 40 CFR Part 403 and 
achieve the pretreatment standards for 
new sources listed below. The mass 
wastewater pollutants in battery 
manufacturing process wastewater 
introduced into a POTW shall not 
exceed the following:

[a] There shall be no discharge of 
wastewater pollutants from any battery 
manufacturing operations.

(b) [Reserved]

§ 461.26 [R eserved ]

Subpart C—Lead Subcategory

§ 461.30 A pplicability; description o f the  
lead subcategory.

This subpart applies to discharges to 
waters of the United States and 
introduction of pollutants into publicly 
owned treatment works from the 
manufacturing of lead anode batteries.

§ 461.31 E ffluen t lim itations representing  
th e  degree  o f e fflu en t reduction atta inable  
by the  application o f th e  best practicable  
contro l technology currently  available.

Except as provided in 40 CFR 125.30- 
.32, any existing point source subject to 
this subpart must achieve the following 
effluent limitations representing the 
degree of effluent reduction attainable 
by the application of the best 
practicable control technology currently 
available:

(a) There shall be no discharge 
allowance of wastewater pollutants
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from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart C—Closed Formation— 
Double Fill, or Fill and Dump,

BDT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used

English Units—lb/1,000,000 
lb of lead used

0.86 0.45
0,067 0.059
0.56 0.29
9.00 5.40

TSS  ............ ..............-__ ____ 18.5 9.0
pH----------------------------------------- ; f t ( ')

‘ Within the range of 7 .5-10.0 at all times.

(2) Subpart C—Open Formation— 
Dehydrated.

BPT E fflu e n t  Lim ita tio n s

Pollutant or pollutant property
Maximum for 

any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used

English Units—lb/1,000,000 
lb o l lead used

17.1 9.0
1.35 1.17

, 1,1.1 ■ 5.67
180.0 1 108.0

T S S  t- - _______- 369 0 ; 180.0
p H - ............ ....................................... , « r 1*1

1 Within the range of 7.5-KXO at a *  times.

(3) Subpart C—Battery Wash. 

BPT E fflu e n t  Lim ita tio n s

Pollutant or pollutant property
Maximum for 

any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used

English Units—lb/1,000,00© 
lb of lead used'

1.37 0.72
146

! on 0.10
0.89 : 0.46

14.4 8.64
T SS ._  _______ . . . . . . 29 .5 14.4
pH ................... ............................... « I W

’ Within the range of 7 .5-10 .0  at alt times.

{4} Subpart C—Floor Wash.

BPT E f f l u e n t  L i m i t a t io n s — Continued

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

0.062 0.053
0.51 0.26

Oil and G rease................. .............. 8.20 4.92
T SS 16.8 8.20

( ') ( ’)

‘ Within the range of 7 .5-10.0 at all times.

[5) Subpart C—Battery Repair.

BPT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used

English Umts—lb/1,000,000 
lb of lead used

Copper----------------------------------- 0.27 0.14
Lead 0.021 QJ018
Iron—.............. — ......................— 0.18 0.088
Oil and Grease.—.......................... 2.80 1.68
T S S _______________________ —• 5.74 2.8
pH....... -  •• ............................ <*> ( ')

1 Within the range of 7 .5-10 .0  at all times.

[b) [Reserved]

§ 461.32 E ffluen t lim itations representing  
the  degree o f e ffluen t reduction attainable  
by th e  application o f th e  best available  
technology econom ically  achievable.

Except as provided in 40 CFR 125.30- 
.32, any existing point source subject to 
this subpart must achieve the following 
effluent limitations representing the 
degree of effluent reduction attainable 
by the application of the best available 
technology economically achievable: 

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart C—Open Form ation- 
Dehydrated.

BAT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant properly
Maximum for 

any 1 day

Maximum for 
monthly 
average

BAT E ffl u e n t  Lim ita tio n s

Average of 
daily values

Pollutant or pollutant property
Maximum for 

any 1 day
for 10 

consecutive
sampling

days

Metric Units—mg/kg of 
lead used

English Units—lb/1.000.000 
lb of lead used

0.69
0,054

0.36
0.047

0.45 0.23

(3) Subpart C—Battery Repair. 
BAT E f f l u e n t  L i m i t a t i o n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used

English Units—lb/1.000,000 
lb of lead used

Copper. 
Lead..... 
Iron.......

0.27
0.021
0:17

0.14
0.018
0.088

[b)[Reserved]
§ 461.33 N ew  source perform ance  
standards

Any new source subject to this 
subpart must achieve the following 
performance standards.

(aj There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart C—Open Form ation- 
Dehydrated.

Ne w  S o u r c e  Pe r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property
Maximum for 

any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used

English Units—lb/1,000,000 
lb of lead used

0.039 0.016
0.008 0.002
0.25 0.13
2.04 2.04

T S S  ................. ............................... 3.06 2.25
pH . __ ______ __  ________ m Cl>

'Within the limits of 7 .5-10 .0  at all times.

[21 Subpart C—Battery Wash.

BPT E ffl u e n t  Lim it a t io n s ... . Ne w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s
Metric Units—mg/kg of

Potlutant or pollutant property

lead used
Maximum for 

any 1 day
Maximum for 

monthly 
. average

English Units—lb/1,000,000 
lb of lead used Pollutant or pollutant property

Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used

English Unite—lb/1,000,000 
lb of lead used

Copper——
Lead............
Iron...... ........

2.58
0.21
1.68

1.36
0.18
0.86

Metric Units—mg/kg of 
lead used 

English Units— 1b/ 
1,000,000 1b of lead used

copper.______________ f o.73 | 0:41 (2) Subpart C—Battery Wash. Copper......... ........................... —...... f 0.011 I 0.004
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N ew  S o u r c e  Pe r f o r m a n c e  S t a n d a r d s—  
Continued

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

0  002 0.001
0.067 0.034
0.54 0.54

T S S ..............-  ............................. 0.81 
( ' )

0.60 
(1 )

1 Within the limits of 7.5— 10.0 at all times.

(3) Subpart C—Battery Repair.

Ne w  S o u r c e  Pe r f o r m a n c e  S ta n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used 

English Units— 1b/ 
1,000,000 1b of lead used

Copper.................. ............................ 0.004 0.002
Lead................................................... 0.0008 0.0003
Iron...................... ............................ 0.026 0.013
Oil and G rease............................... 0.21 0.21
T S S ..................................................... 0.32 0.23
pH........................... _......................... C ) C )

'Within the limits of 7.5—10.0 at all times.

(b) {Reserved]

§ 461.34 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR 403.7 
and 403.13, any existing source subject 
to this subpart that introduces pollutants 
into a publicly owned treatment works 
must comply with 40 CFR Part 403 and 
achieve the pretreatment standards for 
existing sources listed below. The mass 
wastewater pollutants in battery 
manufacturing process wastewater 
introduced into a POTW shall not 
exceed the following:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart C—Open Formation— 
Dehydrated Pretreatment.

S t a n d a r d s  f o r  E x ist in g  S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead used 

English Units— 1b/ 
1,000,000 1b of lead used

Copper. 
Lead.....

2.59 1.36
0.21 0.18

(2) Subpart C—Battery Wash.

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric units—mg/kg of lead 
used

English units—lb/1,000,000 
lb of lead used

Copper............................................... 0.69 0.36
Lead............................................ . 0.054 0.047

(3) Subpart C—Battery Repair.

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ex ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric units—mg/kg of lead 
used

English units—lb/1,000,000 
lb of lead used

0.011
0.002

0.004
OlOOI

(3) Subpart C—Battery Repair.

P r e t r e a t m e n t  S t a n d a r d s  f o r  N e w  

S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric units—mg/kg of lead 
used

English units—lb/1,000,000 
lb of lead used

0  27 0 14
0.021 0.018

Metric units—mg/kg of lead 
used

English units—lb/1,000,000 
lb of lead used

0 0 0 4 0  002
Lead.................................................... 0.001 0.0003

(b) [Reserved].

§ 461.35 Pretreatment standards for new 
sources.

Except as provided in § 403.7 of this 
chapter, any new source subject to this 
subpart that introduces pollutants into a 
publicly owned treatment works must 
comply with 40 CFR Part 403 and 
achieve the following pretreatment 
standards for new sources. The mass 
wastewater pollutants in battery 
manufacturing process wastewater 
introduced into a POTW shall not 
exceed the following:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart C—Open Formation— 
Dehydrated.

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum tor 
monthly 
average

Metric units—mg/kg of lead 
used

English units—lb/1,000,000 
lb of lead used

Copper................ .................. ............ 0.039 0.016
Lead................... ..... ...... .................... 0.006 0.002

[2] Subpart C—Battery Wash.

(b) [Reserved]

§461.36 [Reserved]

Subpart D-Leclanche Subcategory

§ 461.40 Applicability; description of the 
Leclanche subcategory.

This subpart applies to discharges to 
waters of the United States, and 
introductions of pollutants into publicly 
owned treatment works from 
manufacturing Leclanche type batteries 
(zinc anode batteries with acid 
electrolyte).

§ 461.41 [Reserved]

§ 461.42 [Reserved]

§ 461.43 New source performance 
standards.

Any new source subject to this 
subpart must achieve the following 
performance standards:

(a) There shall be no discharge of 
wastewater pollutants from any battery 
manufacturing operations.

(b) [Reserved]

§ 461.44 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR 403.7 
and 403.13, any existing source subject 
to this subpart that introduces pollutants 
into a publicly owned treatment works 
must comply with 40 CFR Part 403 and 
achieve the following pretreatment 
standards for existing sources listed 
below. The mass wastewater pollutants
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in battery manufacturing process 
wastewater introduced into a POTW 
shall not exceed the following:

(a) There shall be no discharge of 
wastewater pollutants from any battery 
manufacturing operations.

(b) [Reserved]

§ 461.45 Pretreatment standards for new 
sources.

Except as provided in § 403.7 of this 
chapter any new source subject to this 
subpart that introduces pollutants into a 
publicly owned treatment works must 
comply with 40 CFR Part 403 and 
achieve the following pretreatment 
standards for new sources listed below. 
The mass wastewater pollutants in 
battery manufacturing process 
wastewater introduced into a POTW 
shall not exceed the following:

(a) There shall be no discharge of 
wastewater pollutants from any battery 
manufacturing operations.

(b) [Reserved]

§ 461.46 [Reserved]

Subpart E-Lithium Subcategory

§ 461.50 Applicability; description of the 
lithium subcategory.

This subpart applies to discharges to 
waters of the United States and 
introduction of pollutants into publicly 
owned treatment works from the 
manufacturing of lithium anode 
batteries.

§ 461.51 [Reserved]

§ 461.52 [Reserved]

§ 461.53 New source performance 
standards.

Any new source subject to this 
subpart must achieve the following 
performance standards.

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

[1] Subpart E—Lead Iodide Cathodes.

Ne w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead

English Units—lb/1,000,000 
lb of lead

23.4 9.46
6.31 5.68

77.6 39.8
T S S ..................................................... 946.0 694.0
pH....................................................... ( ') ( ')

'Within the range of 7 .5-10.0 at ail times.

(2) Subpart E—Iron Disulfide 
Cathodes.

Ne w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of iron 
disulfide

English Units—lb/1,000,000 
lb of iron disulfide

2.79
0.76
9.28

113.0
C)

1.13
0.68
4.75

83.0
C)

T S S .....................................................
pH............... ........................................

1 Within the range of 7.5-10 .0  at all times.

(3) Subpart E—Floor and Equipment 
Wash, Cell Testing, and Lithium Scrap 
Disposal.

Ne w  S o u r c e  P e r fo r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

0.040
0.011
0.14
1.62

(*)

0.016
0.010
0.068
1.19

C)
T S S ................ .................................
pH.......................................................

•Within the range of 7 .5-10.0 at all times.

(4) Subpart E—Air scrubbers.

Ne w  S o u r c e  Pe r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property
Maximum 
for any 1 

day

Maximum 
for monthly 

average

Metric Units—mg/kg of 
cells produced 

English Units—lb/ 
1 ,0 0 0 ,0 0 0  lb of cells 
produced

T S S ..................................................... 434.0 212.0
<‘)pH........................................................ ( ')

•Within the range of 7 .5 -10 .0  at ail times.

(b) [Reserved]

§ 461.54 [Reserved]

§ 461.55 Pretreatment standards for new 
sources.

Except as provided in § 403.7 of this 
chapter, any new source subject to this 
subpart that introduces pollutants into a 
publicly owned treatment works must 
comply with 40 CFR Part 403 and 
achieve the following pretreatment 
standards for new sources listed below. 
The mass wastewater pollutants in 
battery manufacturing process 
wastewater introduced into a POTW 
shall not exceed the following:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below;

(1) Subpart E—Lead Iodide Cathodes.

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
lead

English Units—lb/1,000,000 
lb of lead

23.4
6.31

9.46
5.68

(2) Subpart E—Iron Disulfide 
Cathodes. '

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of iron 
disulfide

English Units—lb/1,000,000 
lb of iron disulfide

2.79
0.76

1.13
0.68

(2) Subpart E—Floor and Equipment 
Wash, Cell Testing, and Lithium Scrap 
Disposal.

Ne w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

(5.040
0.011

0.016
0.010

(b) [Revised]

§461.56 [Reserved]

Subpart F—Magnesium Subcategory

§ 461.60 Applicability; description of the 
magnesium subcategory.

This subpart applies to discharges to 
waters of die United States and 
introduction of pollutants into publicly 
owned treatment works from the 
manufacturing of magnesium anode 
batteries.

§ 461.61 [Reserved]

§ 461.62 [Reserved]

§ 461.63 New source performance 
standards.

Any new source subject to this 
subpart must achieve the following 
performance standards.

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing
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operations except from those set forth 
below:

(1) Subpart F—Silver Chloride 
Cathodes—Chemically Reduced.

Ne w  S o u r c e  P e r fo r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
lb of silver processed

Lead.................................. 8.19
23.75

100.8
4095.0
1229.0 

(')

7.37
9.83

51.96
1999.0
901.0
(‘)

COD...
T S S ..............................

1 Within the range of 7 .5-10.0 at all times.

(2) Subpart F— Silver Chloride 
Cathodes—Electrolytic.

Ne w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property
Maximum 
for any 1 

day

Maximum 
for monthly 

average

Metric Units—mg/kg of 
silver processed 

English Units—lb/ 
1,000,000 lb of silver 
processed

14.5
42.1

179.0
7250.0
2180.0 

(')

13.1
17.4
91.4

3540.0
1600.0 

(')

Iron................................ ......... .............
COD.................. ................................
T S S .......................................................
pH..................................

’ Within the range of 7 .5-10.0 at all times.

(3) Subpart F—Cell Testing.

Ne w  S o u r c e  P e r fo r m a n c e  S t a n d a r d s .

Poftotant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cell produced

Lead.................................................... 5.26 4.74
Silver.................................................. 15.3 6.31
Iron...................................................... 64.7 33.2
COD.................... ........ ....... .............. 2630.0 1290.0
T S S ..................................................... 789.0 579.0
PH....................................................... ( ') n

'Within the range of 7 .5-10.0 at all times.

(4) Subpart F—Floor and Equipment 
Wash

Ne w  S o u r c e  Pe r f o r m a n c e  S t a n d a r d s .

Pollutant or pollutant property Maximum for•*<■* SS
Metric Units—mg/kg of 

cells produced 
English Units—lb/1,000,000 

lb of cell produced

Lead........................„....... ................ 0.009 0.008
Silver................................. ................I 0.027 0.011

Ne w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s .—
Continued

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Iron.................... . .............. 0.12 2.30
COD............................................. 4.70 2.30
T S S ..........................  ...................... 1.41 1.04
pH ............................... e> o

'Within the range of 7 .5-10 .0  at all times.

(5) Subpart F—Air Scrubber.

Ne w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s .

Maximum Maximum
Pollutant or pollutant property for any 1 for monthly

day average

Metric Units—mg/kg of 
celts produced 

English Units—lb/1,000,000 
lb of cells produced

T S S . ......... .............................. ......... 8467.0 4130.0
PH......................... - ............................. n n

1 Within the range of 7 .5-10 .0  at all times.

(b) [Reserved]

§ 461.64 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR 403.7 
and 403.13, any existing source subject 
to this subpart that introduces pollutants 
into a publicly owned treatment works 
must comply with 40 CFR Part 403 and 
achieve the following pretreatment 
standards for existing sources listed 
below. The mass wastewater pollutants 
in battery manufacturing process 
wastewater introduced into a POTW 
shall not exceed the following:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart F—Silver Chloride 
Cathodes—Chemically Reduced.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
tbs of silver processed

Lead.........  ................... .................... 368.7 319.6
Silver................................................... 1008.0 417.9

(2] Subpart F—Silver Chloride 
Cathodes—Electrolytic.

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
lb of silver processed

21.8 1 8 9
59.5 24.7

(3) Subpart F—Cell Testing.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x i s t i n g  

S o u r c e s

Pollutant or pollutant property Maximum for 
ariy 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

Lead.......................... ......................... 7  89 &Rd
Silver.............................. .................... 21.6 8.94

(4) Subpart F—Floor and Equipment 
Wash.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x i s t i n g  

S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

Lead........ ........................................... 0.02 0.013
0.0160.039

(b) [Reserved]

§ 461.65 Pretreatment standards for new 
sources.

Except as provided in §403.7 of this 
chapter, any new source subject to this 
subpart that introduces pollutants into a 
publicly owned treatment works must 
comply with 40 CFR Part 403 and 
achieve the following pretreatment 
standards for new sources listed below. 
Hie mass wastewater pollutants in 
battery manufacturing process 
wastewater introduced into a POTW 
shall not exceed the following:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart F—Silver Chloride 
Cathodes—Chemically Reduced.
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P r e t r e a t m e n t  S t a n d a r d s  f o r  N e w  

S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
lb of silver processed

8.19
23.75

7.37
9.83

(2) Subpart F—Silver Chloride 
Cathode—Electrolytic.

P r e t r e a t m e n t  S t a n d a r d s  f o r  N e w  

S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
lb of silver processed

14.5
42.1

13.1
17.4

(3) Subpart F—Cell Testing. 

P r e t r e a t m e n t  S t a n d a r d s  f o r  N e w  S o u r c e

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

5.26
15.3

4.74
6.31

(4) Subpart F—Floor and Equipment 
Wash.

P r e t r e a t m e n t  S t a n d a r d s  f o r  N e w  

S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

0.009
0.027

0.008
0.011

(b) [Reserved]

461.66 [Reserved]

Subpart G—Zinc Subcategory

§ 461.70 Applicability; description of the 
zinc subcategory.

This subpart applies to discharge to 
waters of the United States, and 
introductions of pollutants into publicly 
owned treatment works from the 
manufacturing of zinc anode batteries.

§ 461.71 Effluent limitations representing 
the degree of effluent reduction attainable 
by the application of the best practicable 
control technology currently available.

Except as provided in 40 CFR 125.30- 
125.32, any existing point source subject 
to this subpart must achieve the 
following effluent limitations 
representing the degree of effluent 
reduction attainable by the application 
of the best practicable control 
technology currently available:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart G—Wet Amalgamated 
Powder Anodes.

BPT E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc
English Units—lb/1,000,000

lb of zinc

Chromium................... ...................... 1.60 0.65
Mercury.......................... ................... 0.95 0.38
Silver................................................... 1.56 0.65
Zinc.......................... .............. ....... — 5.06 2.13
M anganese.......................... ............ 1.64 1.29
Oil and G rease................................ 76.0 45.6
T S S ..................................................... 156.0 76.0
pH-------------,.................................... O 0

‘ Within the range of 7 .5-10 .0  at all times.

BPT E f f l u e n t  L i m i t a t i o n s — Continued

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

( ' ) ( ' )

‘ Within the range of 7 .5-10 .0  at all times.

(4) Subpart G—Electrodeposited 
anodes.

BPT E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
deposited

English Units—lb/1,000,000 
lb of zinc deposited

1.340.0 
798.0

1.310.0
4.250.0
1.370.0 

63,800.0
131,000.0

(*)

543.0
319.0
543.0

1.790.0
1.090.0

38.300.0
63.800.0 

(*)
T S S .............;.......................... ...........
pH.................... ................ .................

•Within the range of 7 .5 -10 .0  at all times.

(5) Subpart G— Silver Powder, Formed 
Cathodes.

B P T  E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

(2) Subpart G— Gelled Amalgam 
Anodes.

B P T  E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
English Units—lb/1,000,000 

lb of zinc

0.29 0.12
0.17 0.068
0.28 0.12
0.91 0.38
0.29 0.23

13.6 8.16
T S S ..................................................... 27.9 13.6
pH....................................................... ( ‘ ) (•)

‘ Within the range of 7.5— 10.0 at ail times.

(3) Subpart G—Zinc Oxide, Formed 
Anodes.

BPT E f f l u e n t  L i m i t a t i o n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
English Units—lb/1.000,000 

lb of zinc

Chromium.......................................... 60.1 24.3
Mercury........ ..................................... 35.8 14.3
Silver................................................... 58.7 24.3
Zinc..................................................... 190.0 80.1
M anganese................ ...................... 61.5 48.6
Oil and G rease................................ 2,860.0 1,720.0
T S S ..................................................... 5,870.0 2,860.0

Metric Units—mg/kg of 
silver applied

English Units—lb/1.000,000 
lb of silver applied

Chromium...................................— * 82.3 33.3
Mercury.......................................— 49.0 19.6
Silver............................................. ..... 80.4 33.3
Zinc............................... ..................... 261.0 110.0
Manganese.............................. ... 84.3 66.7
Oil and G rease....... .............. ......... 3,920.0 2,350.0
T S S ....................................- ......... 8,040.0 3,920.0

pH..................................••••................ ( ') ( ‘)

•Within the range of 7 .5-10.0 at all times.

(6) Subpart G—Silver Oxide Powder, 
Formed Cathodes.

BPT E f f l u e n t  L i m i t a t i o n s

Pollutant or pollutant property
Maximum for 

any 1 day
Maximum for 

monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium.......................................... 55.0 22.3
Mercury...... ....................................... 32.8 13.1
Silver................................................... 53.7 22.3
Zinc..................................................... 175.0 73.4
Manganese....................................... 56.4 44.6
Oil and Grease................................ 2,620.0 1,570.0
T S S ..................................................... 5,370.0 2,620.0
pH.................................. - ................... ( ') ( ')

•Within the range of 7 .5-10 .0  at all times.

(7) Subpart G— Silver Peroxide 
Cathodes.
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BPT E f f l u e n t  L i m i t a t i o n s  BPT E f f l u e n t  L i m i t a t i o n s — Continued

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium.......................................... 13.2 5.34
Mercury............................................. 7.85 3.14
Silver................................................... 12.9 5.34
Zinc....... ............................................. 41.8 17.6
Manganese...................................... 13.5 10.7

628.0 377.0
T S S ..................................................... 1,290.0 628.0
pH....................................................... ( ') ( ')

'Within the range of 7.5-10.C

(8) Subpart G—Nic 
Cathodes.

BPT Efflueni

at all times

kel Imprej 

Limitation

gnated

s

Pollutant or pollutant property Maximum for any 1 day
Maximum for 

monthly 
average

Metric Units—mg/kg of 
nickel applied

English Units—lb/1,000,000 
lb of nickel applied

689.0
410

279.0
164.0Mercury....... ....................

2,320.0 1,640.0
279.0
919.0 
5580

Silver_...................... .....
Zinc........................... ;.....

673.0 
2.180.0

705.0Manganese........................
Oil and Grease....................
TSS ..............................

32.800.0
67.300.0 

(')
19.700.0
32.800.0 

(')pH...................................
'Within the range of 7.5-10.0 at all times.

(9) Subpart G— Cell Wash, Electrolyte 
Preparation, Employee Wash, Reject 
Cell Handling, Floor and Equipment 
Wash.

BPT Effluent Limitations

Pollutant or pollutant property Maximum for any 1 day
Maximum for 

monthly average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

Chromium.............. .-........... 3.68
2.54

1.49
1.05Cyanide.............................

Mercury.... „.......................
Nickel...........:................. .
Silver............ ......... ...... ...;.
Zinc......... ................. .....
Manganese........................
Oil and Grease..___ _____
TSS..................................

2.19
12.4
3.59

11.7
3.77

175.0
359.0 
(')

0.88
8.76
1.49
4.91
2.98

105.0
175.2
(')ph........................................................

‘ Within the limits of 7 .5-10 .0  at all times.

(10) Subpart G— Silver Etch. 

BPT E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Chromium

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
lb of silver processed

20.7 I 6.35

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Mercury...................................... „.... 12.3 4.91
Silver.................................................. 20.2 8.35
Zinc..................................................... 65.3 27.5
M anganese...................................... 21.1 16.7
Oil and G rease.............T................. 982.0 589.0
T S S ..................................................... 2,020.0 982.0
Ph........................................................ ( ') (?)

'Within the limits of 7 .5-10 .0  at all times.

(11) Subpart G— Silver Peroxide 
Production.

B P T  E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver peroxide produced 

English Units—lb/1,000,000 
lb of silver in silver perox

ide produced

22.0
13.1
21.4
69.5
22.5

1.050.0
2.140.0 

C)

8.88
5.22
8.88

29.3
17.8

627.0
1,050.0

n
T S S ................. ...................................
ph........................................................

'Within the limits of 7 .5-10 .0  at all times.

(12) Subpart G—Silver Powder 
Production.

B P T  E f f l u e n t  L i m i t a t i o n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver powder produced 

English Units—lb/1,000,000 
lb of silver powder pro

duced

8.91
5.30
8.69

28.2
9.12

424.0
669.0 

( l)

3.61 
2.12
3.61 

11.9
7.21

255.0
424.0 

(*)
T S S .....................................................

‘ Within the limits of 7 .5-10 .0  at all times.

(b) [Reserved]

§ 461.72 Effluent limitations representing 
the degree of effluent reduction attainable 
by the application of the best available 
technology economically achievable.

Except as provided in 40 CFR 125.30- 
.32, any existing point source subject to 
this subpart must achieve the following 
effluent limitations representing the 
degree of effluent reduction attainable 
by the application of the best available 
technology economically achievable:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart G—Wet Amalgamated 
Powder Anodes.

B A T  E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
English Units—lb/1,000,000 

lbs of zinc

0.23
0.14
0.23
0.73
0.24

0.093
0.055
0.093
0.31
0.19

(2) Subpart G— Gelled Amalgam 
Anodes.

BAT E f f l u e n t  L i m i t a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
English Units—lb/1,000,000 

lb of zinc

0.029
0.017
0.028
0.091
0.029

0.012
0.007
0.012
0.038
0.023

(3) Subpart G—Zinc Oxide Formed 
Anodes.

B A t  E f f l u e n t  l i m it a t io n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
English Units—lb/1,000,000 

lb of zinc

9.10
5.42
8.89

28.9
9.32

3.69 
2.17
3.69 

12.2
7.37

Zinc.....................................................

( 4 )  Subpart G—Electrodeposited 
Anodes.

BAT E f f l u e n t  L i m i t a t i o n s

Pollutant or pollutant property Maximum fo 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
deposited

English Units—lb/1,000,000 
lb of zinc deposited

101.0
60.3
98.8

321.0
104.0

41.0
24.1 
41.0

135.0
81.9

Zinc.................... ................................

(5) Subpart G— Silver Powder Formed 
Cathodes.
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BAT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

12.5 
7.43

12.2
39.5 
12.8

5.05 
2.97
5.05 

16.7 
10.1

Silver________________________

(6) Subpart G—Silver Oxide Powder 
Formed Cathodes.

BAT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any t  day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

8.34
4.97
8.14

26.4
8.54

3.36
1.99
3.38

11.1
6.75

Zinc...................................................-

(7) Subpart G—Silver Peroxide 
Cathodes.

BAT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

2.00
1.19
1.95
6.33
2.05

0.81
0.48
0.81
¿ 6 7
1.62

Silver......................... ............- ........
Zinc.™---- ------- ---------------------

(8 ) Subpart G—Nickel Impregnated * 
Cathodes.

BAT E ffl u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
nickel applied

English Units—lb/1,000,000 
lb of nickel applied

84.0
50.0 

282.0
82.0 

266.0
86.0

34.0
20.0 

200.0
34.0 

112.0
68.0

(9) Subpart G—Cell Wash, Employee 
Wash, Reject Cell Handling & Floor and 
Equipment Wash.

BAT E fflu e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000
lb of cells produced

Chromium.......................................... 0.54 0.22
Cyanide............................................. 0.38 0.16
Mercury.......................................... - 0.33 0.13
Nickel................................................. t.8 2 1.29

0.53 0.22
Zinc............................. ............. 1.72 0.72
M anganese...................................... 0.56 0.44

(10) Subpart G—Silver Etch. 

BAT E f f l u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
lb of silver processed

Chromium...
Mercury......
Silver---------
Zinc...™------
Manganese

3 .1 3
1.86
3.05
9.90
3.20

1.27 
0.75
1.27 
4.17 
2.53

(11) Subpart G—Silver Peroxide 
Production.

BAT E f f l u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any t  day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver in silver peroxide 
produced

English Units—lb/1,000,000 
lb of silver in silver perox

ide produced

3 3 2 1.35
1.98 0.79
3 2 5 1.35

10.5 4.43
3 4 0 2.69

(12) Subpart G—Silver Powder 
Production

BAT E f f l u e n t  Lim ita tio n s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver powder produced 

English Units—lb/1,000,000 
lb of silver powder pro

duced

1.35 0.55
0.80 0.32
1.32 0.55
4.27 t.6 0
1.38 1.09

(b) [Reserved]

§ 461.73 New source performance 
standards.

Any new source subject to this 
subpart must achieve the following 
performance standards:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart G—Zinc Oxide Formed 
Anodes.

Ne w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
English Units—lb/1,000,000 

lb of zinc

0.62
0.43
0.62
0.12
0.98

32.5
48.8
( ' )

Ò.33
0.19
0.28
0.062
0.75

32.5
35.8
( ')

Oil and Grease ................................
T S S  ........................
p H  ......................................................

'Within the limits of 7 .5-10 .0  at all times.

(2) Subpart G— Electrodeposited 
Anodes.

Ne w  S o u r c e  Pe r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
deposited

English Units—lb/1,000,000 
lb of zinc deposited

6.87 
4.70
6.87 
1.34

10.9
362.0
542.0

O

3.65
2.06
3 0 4
0.69
8.31

362.0
398.0

O
T S S .....................................................
p H  ..................................

Within the limits of 7.5— 10.0 at all times.

(3) Subpart G— Silver Powder Formed 
Cathodes.

Ne w  S o u r c e  P e r fo r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

0.85
0.58
0.85
0.17
1.34

44.5
66.8
O

0.45
0.26
0.38
0.085
1.03

44.5
49.0
<")

T S S  ........................................
pH ......................................................

Within the limits of 7.5—10.0 at all times.

(4) Subpart G—Silver Oxide Powder 
Formed Cathodes.
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New Source Performance Standards

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium........................................ 0.57
0.39
0.57
0.11
0.90

29.8
44.7
O

0.30
0.17
0.25
0.057
0.69

29.8
32.8 
O

Mercury............................................
Silver.............................. ..................
Zinc..................................... ..............
Manganese.....................................
Oil & Grease.......................... .........
T S S ........................
pH.......................................................

Within the limits of 7.5— 10.0 at all times.

(5) S u b p a r t  G — S i l v e r  P e r o x i d e  

C a t h o d e s .

N e w  S o u r c e  P e r f o r m a n c e  S t a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium......................................... 0.14
0.93
0.14
0.027
0.22
7.14

10.7
(9

0.072
0.041
0.060
0.014
0.17
7.14
7.86

«

Mercury.............................................
Silver................................................
Zinc................................................
Manganese .................... .............
Oil & Grease...................................
T S S .................. ..
pH............................................

Within the limits of 7.5—10.0 at all times.

(6) Subpart G—Nickel Impregnated 
Cathodes.

New Source Performance Standards

Pollutant or pollutant property Maximum for

SS
Metric Units—mg/kg of 

nickel applied
English Units—lb/1,000,000 

lb of nickel applied

Chromium.............................. 5.70 3.03
Mercury.......................... ....... 3.90 1.71
Nickel............................... 5.70 2.49
Silver...................... 5.70 2.52
Zinc................................... 1.11 0.57
Manganese............................ 9.00 6.90
Oil & Grease.................................... 300.0 300.0
T S S ........................... 450.0 330.0
PH........... ........................................... O O

Within the limits of 7.5— 10.0 at all times.

(7) Subpart G— Cell Wash, Employee 
Wash, Reject Cell Handling, & Floor and 
Equipment Wash.

New Source Performance Standards

Pollutant or pollutant property Maximum for ,or
any 1 day monthly

’  ’  average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of cells produced

Ó.037 0.020
0.039 0.016
0.026 0.011

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Nickel................................................. 0.037 0.016
Silver.................................................. 0.037 O.016
Zinc..................................................... 0.008 0.004
M anganese...................................... 0.059 0.045
Oil & Grease.................................... 1.95 1.95
T S S ..................................................... 2.93 2.15
pH....................................................... n (*)

'Within the limits of 7 .5-10 .0  at all times.

(8) Subpart G— Silver Etch.

New Source Performance Standards

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
lb of silver processed

Chromium........................................ 0.20 0.12
0.064
0.094
0.021
0.26

11.2
12.3
(*)

Mercury............................................
Silver..................................................
Zinc................... ......... .................. .
Manganese.....................................

0.15
0.20
0.040
0 3 4

OH & Grease................................... 11.2
16.8
(*)

T S S ............................................ .
pH ................................................... .

•Within the limits of 7 .5-10 .0  at all times.

(9) Subpart G-Silver Peroxide 
Production.

N e w  So u r c e  Per fo r m a n c e  St a n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of Silver in silver per
oxide produced

Chromium.......................................... 0.23
0.16
0.23
0.044
0.36

11.9
17.8
(*)

0.12
0.068
0.10
0.023
0.28

11.9
13.1
0 )

Mercury............................................
Silver...................................................
Zinc.....................................................
M anganese......................................
Oil & Grease....................................
T S S .........................................
ph........................................................

•Within the limits of 7 .5-10.0 at all times. ^

(10) Subpart G—Silver Powder 
Production.

N e w  So u r c e  Pe r fo r m a n c e  Sta n d a r d s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver powder

English Units—lb/1,000,000 
lb of Silver powder pro
duced

Chromium.......................................... 0.092 0.049
Mercury............................................. 0.063 0.027
Si I ver................................................ 0.092 0.041
Zinc..................................................... 0.018 0.009
M anganses...................................... 0.15 0.11
Oil & Grease................................... 4.82 4.82
T S § ..................................................... 7.24 5.31
PH....................................................... C) (•)

(b) [Reserved].

§ 461.74 Pretreatment standards for 
existing sources.

Except as provided in 40 CFR 403.7 
and 403.13, any existing source subject 
to this subpart that introduces pollutants 
into a publicly owned treatment works 
must comply with 40 CFR Part 403 and 
achieve the following pretreatment 
standards for existing sources. The mass 
wastewater pollutants in battery 
manufacturing process wastewater 
introduced into a POTW shall not 
exceed the following:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart G—Wet Amalgamated 
Powder Anode.

Pretreatment Standards for Existing 
Sources

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units-mg/kg of zinc 
English Units-lb/1,000,000 

lbs of zinc

Chromium......................................... 0.23
0.14
0.23
0.73
0.24

0.093
0.055
0.093
0.31
0.19

Mercury............................................
Silver..............................................
Zinc....................................................
M anganese.....................................

(2 )  Subpart G—Gelled Amalgam 
Anodes.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or poHutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units-mg/kg of zinc 
English Units-lb/1,000,000 

lbs of zinc

Chromium.........................................
Mercury..................... .......................
Silver......... ....... ...... ..........................
Zinc............................ ........................
M anganese......................................

0.029
0.017 '
0.028
0.091
0.029

0.012 
0.007 
0.012 
0.038 

*  0.023

(3) Subpart G—Zinc Oxide Formed 
anodes.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units-mg/kg of zinc 
English Units-lb/1,000,000 

lbs of zinc

Chromium..................................... 9.10
5.42
8.89

28.9
9.32

3.69 
2.17
3.69 

12.2
7.37

Mercury...........................................
Silver............................................
Zinc..........................................
M anganese......................................

Chromium. 
Cyanide.... 
Mercury.... Within the limits of 7 .5-10 .0  at all times.
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(4) Subpart G__Electrodeposited P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  (12) Subpart G—Silver Powder
Anodes Pretreatment. S o u r c e s  Production

S t a n d a r d s  f o r  E x ist in g  S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units-mg/kg of zinc 
deposited

English Units-lb/1,000,000 
tbs of zinc deposited

Chromium.................... - .................. 101.0 41.0
Mercury--- ------------------------------ 60.3 24.1
Silver................................— —.— 98.8 41.0
Zinc..................................................... 321.0 135.0
Manganese............. .................. — 104.0 81.9

(5) Subpart G—Silver Powder Formed 
Cathodes.

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium................—.................... 12.5 5.05
Mercury ..................................... ...... 7.43 2.97
Silver.................................'................. 12.2 5.05

39.5 16.7
Manganese........ ............................. 12.8 10.1

(6) Subpart G—Silver Oxide Powder 
Formed Cathodes

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium..................................- ..... * .3 4 3.38
Mercury............................................. 4.97 1.99
Silver.................................................. 8.14 3.38

26.4 11.1
8.54 6.75

(7) Subpart G— Silver Peroxide 
Cathodes

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium......................................... 2.00 0.81
Mercury...............— ....................... 1.19 0.48
Silver................................................... 1.95 0.81

6.33 2.67
2.05 1.62

(8) Subpart G—Nickel Impregnated 
Cathodes

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ex ist in g  
S o u r c e s .

Metric Units—mg/kg of 
nickel applied

English Units—lb/1,000,000 
lb of nickel applied

84.0 34.0
50.0 20.0

282.0 200.0
82.0 34.0

266.0 112.0
86.0 68.0

(9) Subpart G— Cell Wash, Employee 
Wash, Reject Cell Handling, and Floor 
and Equipment Wash

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maxium for 
monthly 
average

Metric Units—mg/kg of 
cells produced 

English Units—lb/1,000,000 
lb of celts produced

0.54 0.22
0.38 0.16
0.33 0.13
1.82 1.29
0.53 0.22
1.72 0.72
0.56 0.44

(10) Subpart G—Silver Etch

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  
S o u r c e s .

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver processed 

English Units—lb/1,000,000 
lb of silver processed

3 .1 3 1.27
1.86 0.75
3.05 1.27
9.90 4.17
3 * 0 2.53

(Il)  Subpart G— Silver Peroxide 
Production.

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver powder produced 

English Units—lb/1,000,000 
lb of silver powder pro

duced

Chromium.......................................... 1.35 0.55
Mercury............... .— ................. — 0.80 0.32
Silver...............................«.................. 1.32 0.55
Zinc..................................................... 4 * 7 1.80
M anganese___________________ 1.38 1.09

(b) [Reserved]

§ 461.75 Pretreatment standards for new 
sources.

Except as provided in § 403.7 any new 
source subject to this subpart that 
introduces pollutants into a publicly 
owned treatment works must comply 
with 40 CFR Part 403 and achieve the 
following pretreatment standards for 
new sources listed below. The mass 
wastewater pollutants in battery 
manufacturing process wastewater 
introduced into a POTW shall not 
exceed the following:

(a) There shall be no discharge 
allowance of wastewater pollutants 
from any battery manufacturing 
operations except from those set forth 
below:

(1) Subpart G—Zinc Oxide Formed 
Anodes.

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s .

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
English Units—lb/1,000,000 

lb of zinc

Chromium........ ..............................— 0.62 0.33
Mercury.......................... ................ - 0.43 0.19
Silver.™.......................— .............. -J 0.62 0.28
Zinc.................... - ...... — .............. ... 0.12 0.062
M anganese----------------------------- 0.98 0.75

P r e t r e a t m e n t  S t a n d a r d s  f o r  E x ist in g  , v _  ,  . _  , ,  . . .
S o u r c e s  (2) Subpart G—Electrodeposited

__________  Anodes.

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
mopthly 
average

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Metric Units—mg/kg of 
silver in silver peroxide 

produced
English Units—lb/1,000,000 

lb of silver in silver perox
ide produced

Chromium................ ....................... - 3.32 1.35
Mercury................... ...................— 1.98 0.79
Silver................................................... 3.25 1.35
Zinc.................................... - ............- 10.5 4.43

3.40 2.69

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of zinc 
deposited

English Units—lb/1,000,000 
lb of zinc deposited

Chromium......... ~............................. 6.87 3.65
Mercury............................................. 4.70 2.06
Silver............................ ...................... 6.87 3.04
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P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w

S o u r c e s — Continued

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Zinc..................................................... 1 34 0.69
8.31Manganese...................................... 10.9

(3) Subpart G— Silver Powder Formed 
Cathodes

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s — C ontinued

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of
silver applied

English Units--lb/1,000,000
lb of silver applied

Mercury.............................................
-

0.093 0.041
Silver................................................... 0.14 0.060
Zinc..................................................... 0.07 0.014
M anganese...................................... 0.22 0.17

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant 
property

Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of silver
processed

English Units--1b/1,000,000
1 b of silver processed

Chromium.................................... 0.20 0.12
Mercury......................................... 0.15 0.064
Silver............................................. 0.20 0.094
Zinc................................................ 0.042 0.021
Manganese.................................. 0.34 0.26

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of
silver applied

English Units--lb/1,000,000
lb of silver applied

Chromium..............!............ .............. 0.85 0.45
Mercury......................... ................... 0.58 0.26
Silver.................................................. 0.85 0.38
Zinc..................................................... 0.17 0.085

1 34 1.03

(4) Subpart G— Silver Oxide Powder 
Formed Cathodes

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium.................... ..................... 0.57 0.30
Mercury......................................... .. 0.39 0.17
Silver................................................... 0.57 0.25
Zinc.............................. ...................... 0.11 0.057
Manganese...................................... .90 0.69

(5) Subpart G—Silver Peroxide 
Cathodes

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
silver applied

English Units—lb/1,000,000 
lb of silver applied

Chromium......... ................................| o.14 0.072

(6) Subpart G—Nickel Impregnated 
Cathodes (9) Subpart G—Silver Peroxide 

production

Pr e t r e a t m e n t  S t a n d a r d s  fo r  Ne w  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of 
nickel applied

English Units—lb/1,000,000 
lb of nickel applied

Chromium......................................... 5.70 3.03
Mercury............................................. 3.9 1.71
Nickel.................................................. 5.70 2.49
Silver............................... L ............... 5.70 2.52
Zinc........ ............................................ 1.11 0.57
Manganese.™.................................. 9.00 6.90

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant Maximum for Maximum for
property any 1 day average

Metric Units—mg/kg of silver 
peroxide produced 

English Units—lb/1,000,000 lb 
of silver peroxide produced

Chromium.................................... 0.23 0.12
Mercury......................................... 0.16 0.068
Silver............................................. 0.23 0.10
Zinc................................................ 0.044 0.023
Manganese.................................. 0.36 0.28

(7) Subpart G— Cell Wash, Employee 
Wash, Reject Cell Handling, Floor and 
Equipment Wash

P r e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant property Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of
ceils produced

English Units--lb/1,000,000
lb of cells produced

Chromium.......................................... 0.037 0.020
Cyanide...... ......... ............................ 0.039 0.016
Mercury............................................. 0 .026 0.011
Nickel........... .............. ....................... 0.037 0.016 *
Silver.™.............................................. 0 .037 0.016
Zinc.......................... „........................ 0.008 0.004

0.059 0.045

(8) Subpart G— Silver Etch.

(10) Subpart G—Silver Powder 
Production.

Pr e t r e a t m e n t  S t a n d a r d s  f o r  Ne w  
S o u r c e s

Pollutant or pollutant 
property

Maximum for 
any 1 day

Maximum for 
monthly 
average

Metric Units—mg/kg of silver
powder produced

English Units— b/1,000,000 lb
of silver powder produced

Chromium.................................... 0 .092 0.049
Mercury......................................... 0 .063 0.027
SHver............................................. 0 .092 0.040
Zinc.................................... ............ 0 .018 0.009
Manganese.................................. 0.15 0.11

(b) [Reserved]

§461.76 [Reserved]
[FR Doc. 82-30312 Filed 11-9-82; 8:45 am] 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK
The following agencies have agreed to publish all 
documents on two assigned days of the week 
(Monday/Thursday or Tuesday/Friday).

Documents normally scheduled for work day following the holiday.
publication on a day that will be a This is a voluntary program. (See OFR NOTICE
Federal holiday will be published the next 41 FR 32914, August 6, 1976.)

Monday Tuesday W ednesday Thursday Friday
DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS
DOT/COAST GUARD USDA/FNS DOT/COAST GUARD USDA/FNS
DOT/FAA USDA/REA DOT/FAA USDA/REA
DOT/FHWA USDA/SCS DOT/FHWA USDA/SCS
DOT/FRA MSPB/OPM DOT/FRA MSPB/OPM
DOT/MA LABOR DOT/MA LABOR
DOT/NHTSA HHS/FDA DOT/NHTSA HHS/FDA
DOT/RSPA DOT/RSPA
DOT/SLSDC DOT/SLSDC
DOT/UMTA DOT/UMTA

List of Public Laws
Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today’s List of Public 
Laws.
Last Listing October 28,1982
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documents that have been affected by other 
proclamations or Executive orders, the 
codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to “ reconstruct” it through 
extensive research.

Special features include a comprehensive 
index and a table listing each proclamation 
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status, and, where applicable, its location in 
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